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CIVIL SERVICE REFORM ISSUES 


WEDNESDAY, JUNE 24, 1998 

House of Representatives, 

Subcommittee on the Civil Service, 
Committee on GJovernment Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:14 a.m., in room 
2247, Rayburn House Office Building, Hon. John L. Mica (chair- 
man of the subcommittee) presiding. 

Present: Representatives Mica, Pappas, Morelia, Sessions, 
Cummings, and Norton. 

Staff present: George Nesterczuk, staff director; Garry Ewing, 
counsel; Jeff Shea and Charli Coon, professional staff members; 
John Cardarelli, clerk; Edward J. Lynch, senior research director; 
and Denise Wilson, minority professional staff member. 

Mr. Mica. Good morning. I would like to call this meeting of the 
House Civil Service Subcommittee to order, and thank you for com- 
ing in. We still have a couple of seats in the back here. If you all 
would like to come up, you are welcome. I apologize for the size of 
the room, but it is better, I guess, than having an empty hearing 
room and no one interested. 

This morning the House Civil Service Subcommittee is going to 
consider civil service reform issues. I am going to open the hearing 
with an opening statement, then I will yield to other Members for 
opening statements. 

The subcommittee this morning is meeting to discuss measures 
we propose to consider in a package of legislative reforms. We have 
held over 60 hearings in the past 3 years to examine or address 
problems in Federal personnel rules and procedures. A significant 
number of hearings focused on the vital questions of compensation: 
pay, life insurance, health insurEmce, and retirement benefits, all 
of which are important to our Federal employees and retirees. 

As a result of those hearings, and with bipartisan cooperation, 
the House adopted a significant civil service reform bill during the 
last Congress. Several sound provisions in that bill dealt with per- 
sonnel flexibilities, performance and accountability, and again, I 
think today and before we end this Congress, they deserve our re- 
newed consideration. We have, therefore, started our legislative re- 
form efforts this year using some of those same provisions. In addi- 
tion, we have reached out to include new measures that have been 
requested by the administration or recommended by many of our 
colleagues in the House. 

In the next few days we will make a determination about which 
specific provisions to carry in this year’s civil service omnibus re- 
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form bill. Today, we have solicited views on our outline of our bill 
proposal from various Government agencies, citizens groups and 
Federal employee organizations. We hope that they will help us to 
decide which recommendations deserve consideration for enactment 
this year. 

During my term and tenure as chairman, I have focused on the 
more important aspects of the committee’s jurisdiction over the 
Federal human resources agenda. I firmly support a fair compensa- 
tion system for Federal employees, which must include secure, reli- 
able funding for the payment of future annuities. I am dedicated 
to the principle that excellence in performance and excellent per- 
formance in the Federal service should also be recognized and re- 
warded. I am equally convinced that we cannot properly reward 
our high achievers without developing both fair and effective meth- 
ods of removing poor performers. 

Finally, I have come to the conclusion that the complex and cum- 
bersome appeals procedures available to Federal employees needs 
to be streamlined. As currently structured, those appeals channels 
impede effective management and obstruct efforts to enhance the 
caliber and reputation of public service. 

The personnel proposals we are discussing today include several 
measures to deal with these issues. I am personally open to any al- 
ternative proposals that address these priorities in a responsible 
fashion. If any of our witnesses today or other employee groups dis- 
agree in any way with what is in the proposals they have seen to 
date, or any of the performance issues that have been brought forth 
or proposals that have been made public, I challenge them to sub- 
mit their own proposals and recommendations to deal with these 
problems. This committee will seriously consider any proposal that 
would strengthen performance requirements and provide credible 
and effective tools for keeping and renewing good performers and 
for, in fact, removing poor performers. It is my hope that we can 
reach some agreement on these matters in the next few days and 
work together in a cooperative effort to craft appropriate language 
and legislative remedies. 

The committee has a very narrow and rapidly closing window of 
opportunity. We will discuss the general scope of civil service legis- 
lation today. The subcommittee will, in fact, mark up any bill we 
introduce during the week following the Fourth of July work pe- 
riod, and we will pursue approval by the House in July prior to the 
August recess. This should leave time to complete discussions with 
our counterparts in the Senate. I have had some discussions there 
and they are ready to receive our proposals and have proposals of 
their own. I think that we can enact the items that we can agree 
on before the end of this year. 

Although it is an ambitious schedule, I believe it can be accom- 
plished. We have established a public record through hearings 
since 1995 and we have consulted openly about some of these pro- 
posals many times before. We will continue that open discussion 
throughout the coming weeks. I welcome everyone’s participation in 
the process. Our goal is not merely to pass a bill. We need to enact 
any law or changes that will improve public service both for our 
Federal employees, retirees, and also for the AmericEm people. 
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Finally, let me say, as far as our agenda, I want to first con- 
gratulate the Members on their hard work, particularly the rank- 
ing member, Mr. Cummings from Maryland, for his fine efforts this 
year. We have passed veterans preference, and it will pass the Sen- 
ate, we are quite confident. It has taken a while, but I thank every- 
one for their work on that. 

We will pass life insurance reform. This life insurance issue 
needed to be addressed. We had not addressed it in 40 years, and 
it did need legislative remedies. We can get better coverage at 
lower cost and give more options to our Federal employees. This is 
making its way through the process and it will pass. 

We will have, in some form, MSA’s, which I believe will result 
in lower health care premiums for our employees, who experienced 
a 15 percent, on average increase. Some of that will be done out- 
side the purview of this committee, but with the efforts of this com- 
mittee. 

We are addressing, and have addressed, the wrong retirement 
issue which has created a nightmare for some of our employees, 
and we have been working together. I believe that legislation will 
pass. 

Last year we banded together and blocked the cutting of COLA’s 
for our Federal retirees who were singled out, and I commend ev- 
eryone for joining together in that effort. 

We are also going to address, for the first time, the question of 
long-term care for our Federal employees, because they, like other 
Americans, should have the opportunity to avail themselves to 
some solutions to long-term care. I think we have done quite a bit, 
but we have some challenges before us. 

With those opening comments, I also want to thank our staff, 
both on the minority side and the majority side. Prior to the last 
Congress, there were 54 staffers, 18 Republican and the balance 
Democrat, who handled civil service issues on, I believe, three sub- 
committees. We have handled it with seven staffers. And the mi- 
nority has done yeomen’s work in working on these many issues 
and an incredible number of hearings. I thank everyone for their 
cooperation to date and look forward to working with them in the 
future. 

With that, I yield to our ranking member, the distinguished gen- 
tleman from Maryland, Mr. Cummings. 

Mr. Cummings. Thank you very much, Mr. Chairman. I, too, 
want to start off by thanking the bipartisan effort that brought us 
here, and I want to thank the staff for doing a very, very good job 
under very, very difficult circumstances, and I applaud you and I 
thank you. 

Twenty years have passed since the enactment of the Civil Serv- 
ice Reform Act of 1978, the last major effort to adopt our civil serv- 
ice laws to the changing demands of the Federal workplace. The 
time has come for a comprehensive review and identification of any 
new reforms now needed. 

Recent civil service reform activity was launched in 1993, with 
Vice President A1 Gore’s groundbre^ing national performance re- 
view. The national performance review produced many rec- 
ommendations for action in the human resources area. During the 
last Congress, hearings were held and omnibus civil service reform 
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legislation was introduced to implement many of the NPR rec- 
ommendations. This subcommittee produced a bill which the House 
passed in 1996. The Senate, however, failed to act on the measure, 
leaving us to undertake this initiative once again. 

The civil service reform package before us today contains a num- 
ber of provisions that will effect changes in the Federal workplace. 
Those changes remge from the good, to the bad, to the ugly. The 
noncontroversial good provisions encompass the following: language 
from legislation I introduced, H.R. 3221, which would ensure that 
children of Federal employees receive court ordered health benefits; 
and language from another bill I introduced, H.R. 2943, which 
would increase an employee’s ability to use leave to serve as organ 
donors. Other noncontroversial items include: life insurance op- 
tions, voluntary reductions in force, and the Federal Reserve Board 
consistency amendments. 

The package also includes language from H.R. 2566, the GSRS 
retirement buyback provision. This bill was authored by my friend 
and colleague from Maryland, Congresswoman Connie Morelia, and 
cosponsored by another friend and subcommittee member, the Del- 
egate from the District of Columbia, Eleanor Holmes Norton. I 
deeply appreciate their strong and consistent efforts on behalf of 
Federal employees. 

Other measures, such as the expanded use of demonstration 
projects, enhanced performance management, replacing the formal 
appellate process with alternative dispute resolution, and placing 
the Postal Service under non-Federal EEOC proceedings, have 
raised major concerns among employee groups. Highly problematic 
provisions include gutting official time. Hatch Act sanctions, drug 
conviction debarment, and a general prohibition of the pass-fail em- 
ployee evaluation system. These latter provisions delve into areas 
that clearly require in-depth review and thorough hearings before 
their inclusion in any civil service reform bill. Frankly, the same 
must be said for investing retirement funds in the thrift savings 
plan, post-employment restrictions for political appointees, and the 
FECA reform. 

I look forward to our hearings and thank Chairman Mica for his 
hard work and continued dedication to civil service reform. 1 also 
was very interested to hear all the things that we have accom- 
plished, and I know that we could have only done it with a biparti- 
san effort, and I also appreciate his efforts with regard to that. 

Today’s hearing, however, can only be the first of many needed 
to carefully consider the very complex and controversial civil serv- 
ice reform proposals now on the table. Consequently, I eagerly 
await the opportunity to discuss the very crucial and critical provi- 
sions contained in the package before us, and I am fully prepared 
to delete and refine those items which are unworkable and unnec- 
essary. 

Thank you very much. 

Mr. Mica. Thank you, Mr. Cummings. Now I would like to 5 rield 
to our vice chairman of the panel, the gentleman from New Jersey, 
Mr. Pappas. 

Mr. Pappas. Thank you, Mr. Chairman. I just want to thank you 
and the folks who are here to provide us with a pretty broad spec- 
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trum of viewpoints on an important matter, and I am looking for- 
ward to hearing their comments. 

Mr. Mica. Thank you. And I now yield to the gentlewoman from 
Maryland, Mrs. Morelia. 

Mrs. Morella. Thank you, Mr. Chairman, and I want to also 
thank you for holding this hearing today and for your willingness 
to expand and to modify this civil service reform legislation at the 
suggestion of other Members. I am glad that we are moving ahead 
with this package. 

The omnibus bill before us contains important components, in- 
cluding some major changes, some small but important changes 
and technical corrections. Each of us on the dais, on the panel, and 
in the audience feel very strongly about different parts of this bill, 
both in support of and in opposition to various provisions. It is 
clearly a work in progress. 

Although this legislation is on a very fast track, it is critical that 
we continue to receive input from other Members, from 0PM and 
from Federal employee representatives in order to reach consensus. 
Further, we must not let our resolve to pass important provisions 
be lost in the end-of-session flurry of activity. 

I look forward to hearing from today’s witnesses. This hearing is 
part of the consensus building process necessary to enact legisla- 
tion to improve our civil service system. I note that you mention 
in your accomplishments the fact that all of this has taken place 
because we have worked together in a very bipartisan fashion, and 
you have been very open to all of our suggestions. Several provi- 
sions in this omnibus bill that are included are the direct result of 
legislation that I have introduced. 

H.R. 2526 would bolster the Thrift Savings Plan by allowing Fed- 
eral employees to contribute up to the IRS limit, $10,000. 1 am glad 
that provision is included in this bill. 

Another piece of legislation I introduced is also included, legisla- 
tion to allow Federal employees who left Federal service between 
November 1989 and February 1990, to buy back credit they had 
withdrawn from CSRS, as they could under prior law. Many agen- 
cies did not notify employees of a change in the law, causing a 
small number of employees to make bad decisions through no fault 
of their own. This is a fairness issue. 

I have also been working on pay equity for Social Security ap- 
peals judges, to ensure their payment is at least equal to AUs, 
whose cases they review. I look forward to moving forward with 
that provision. 

I worked with FED board employees to ensure their service cred- 
it is transferable to the Federal Government. 

I had hoped that the bill would contain provisions to include Fed- 
eral physicians comparability allowance in his or her average pay 
for purposes of computing retirement. Under current law, the high 
three used to calculate a Federal physician’s retirement annuity 
does not include the additional PCA component of his or her salary, 
whereas the 200-plus physicians receiving title 38 special pay have 
it included in their benefit calculations. 

This bill contains titles to improve demonstration projects, en- 
hance performance management, streamline the appeals process, 
improve employee compensation and benefits and bolster the GSP. 
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Each title contains several significant provisions and, although 
some have been discussed for a number of years, it is important 
that we understand the effects of every provision. That is why at 
this hearing I also want to applaud the staff for putting all of the 
segments of it together, and you, Mr. Chairman, for your leader- 
ship in listening to all of us, and for the ranking member and all 
of the other members of this committee who have worked so well 
together. We want to listen; we want to learn; we want to perfect. 
T(^ay, we will hear from a variety of witnesses who will help us 
better understand each title. 

Thank you, Mr. Chairman. 

Mr. Mica. I thank the gentlewoman and sdeld now to the gen- 
tleman from Texas, Mr. Sessions. 

Mr. Sessions. TTiank you, Mr. Chairman, for giving us the op- 
portunity today to discuss the very important issues involved in 
working with our Federal work force employees. 

I am pleased with this subcommittee’s efforts to keep me updated 
on the issues that we plan to address this year and appreciate your 
hard work and the stalf. I am particularly excited about two por- 
tions in the proposed legislation that give Federal employees more 
flexibility and portability with their pensions. 

The gentlewoman from Maryland, Mrs. Morelia, has been a tire- 
less advocate on behalf of Federal employees, and I applaud her ef- 
forts and try to support her whenever possible in what she is doing. 
Her bill, H.R. 2526, which has been incorporated into the proposed 
legislation, rightfully equalizes and treats fairly the tax treatment 
of Federal employees and private sector employees. 

When the Republican Congress won the majority, one of the first 
legislative priorities was to comply with all of the laws that we 
enact. Congresswoman Morelia’s legislation continues this process 
by allowing Federal employees to contribute the maximum of 
$10,000 to their Thrift Savings Plan, regardless of their salary 
level. This is the same amount that our private sector counterparts 
currently enjoy when they contribute to their 401(k)’s. 

The increased savings and portability of this legislation is exactly 
the kind of benefits we need in order to attract a quality Federal 
work force in our current tight labor market. Additionally, it pro- 
tects taxpayers by removing the risk associated with the current 
unfunded liabilities in the Civil Service Retirement System and 
Federal Employee Retirement System. 

These two goals are accomplished in section 402(h) of the pro- 

E osed legislation. For the past few months, I have been working 
ard to provide legislative staff and political appointees a more 
flexible option for their own pension system. As you may know, 
these staffs are characterized by their short tenure and frequent 
moves between the Federal and private sector. 

This proposed le^slation would place the entire pension of legis- 
lative staff and political appointees into a defined contribution pen- 
sion plan. This would give complete portability and control in the 
hands of those Federal employees. By allowing this option, the leg- 
islative branch would control the costs of its pension system be- 
cause the Government is responsible only for a specified contribu- 
tion each year and it would reduce its current unfunded liability. 
Under this plan, the Federal employer pays only a specified 
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amount into the worker’s account each month and bears no further 
responsibility or costs for the funds. In other words, we reduce the 
Federal debt and the risk to the taxpayer while providing economic 
freedom, flexibility and opportunity to those Federal employees. 

I am pleased with the efforts that this subcommittee is making. 
I applaud the individual efforts that are being made on workers’ 
behalf, and I thank you, Mr. Chairman, for the time you have 
given us today. 

Mr. Mica. I thank the gentleman and thank the other members 
of the panel for their opening statements. The record will remain 
open for additional statements, both from Members and from inter- 
ested parties, at least for another week. We do welcome your input, 
even though we have not been able to get everyone on the various 
panels to testify today. 

With those comments, what I would like to do is welcome our 
first panel. Our first panel is Janice Lachance, who is the Director 
of the Office of Personnel Management; Mr. Mike Brostek, Associ- 
ate Director of the Federal Workforce and Management Issues of 
the U.S. General Accounting Office; and I believe he has with him 
an associate, Mr. Steve Altmain, if that is correct, who is not on our 
witness list. 

If I could ask the panelists to please stand, I will swear you in. 

[Witnesses sworn.] 

Mr. Mica. I think since you have all been here before, you know 
the routine. We ask you to summarize, if you can, and we will sub- 
mit your lengthy statements for the record. 

I want to welcome back our distin^ished Director of the Office 
of Personnel Management. And in this comer, for the administra- 
tion, we will hear from Janice Lachance. 

STATEMENTS OF JANICE LACHANCE, DIRECTOR, U.S. OFFICE 

OF PERSONNEL MANAGEMENT; AND MIKE BROSTEK, ASSO- 
CIATE DIRECTOR, FEDERAL WORK FORCE AND MANAGE- 
MENT ISSUES, U.S. GENERAL ACCOUNTING OFFICE, ACCOM- 
PANIED BY STEVE ALTMAN 

Ms. Lachance. Thank you, Mr. Chairman, I appreciate the op- 
portunity to be here. 

As you know, we at 0PM have also been working on some ideas 
that we have for reform and we have been consulting extensively 
with stakeholders, and I am looking forward to working with you 
and the rest of the committee members and the staff to see what 
we can come to agreement on and see if we can move some of these 
very good ideas forward. 

'The guiding principle that we have used in our initiatives is to 
achieve an effective blend of flexibility and consistency across the 
Government’s human resources system. We are crafting appro- 
priate proposals that we believe will meet the needs of agencies 
and their employees, and we take our leadership role in that arena 
very seriously. 

We share the interest of the subcommittee in preserving the in- 
tegrity of the merit system. Merit principles remain at the core of 
all our proposals. Any proposals we would make for agency flexi- 
bilities would rest on a foundation of commitment to those and 
other principles, such as veterans preference and effective labor- 
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management relations under a collective bargaining framework. In 
addition, we believe the Government’s interests are best served by 
maintaining consistent approaches in some areas, such as employee 
benefits and effective due process protections. 

OPM’s commitment to introducing further flexibility into the 
Government’s human resources systems is clearly tied to an equal 
commitment to holding agencies accountable for using them effec- 
tively. Flexibility must be bsilanced with adequate and effective 
oversight. We believe that OPM’s role and responsibility in this re- 
gard merits further clarification in the law. 

Having noted our commitment to appropriate, consistent and ef- 
fective oversight, let me return to the subject of flexibility. As you 
know, the Civil Service Reform Act of 1978, made a landmark 
chemge by providing 0PM the authority to establish personnel 
demonstration projects where changes in personnel policies and 
procedures could be tested. Our experience in using that authority 
has been instructive and we have reached the point in a few areas 
where we are prepared to propose the extension of tested flexibili- 
ties govemmentwide. 

At the same time, some aspects of the demonstration project au- 
thority should be revised to make the approach work better for the 
agencies and for the Government as a whole. We were pleased to 
see in your discussion summary that you have some added flexibili- 
ties included in your proposals. A case in point where the current 
law presents problems concerns a demonstration project the De- 
partment of A^culture is conducting, "rhat project has been suc- 
cessful. However, it will expire next week because 0PM has no au- 
thority to allow it to continue. We would be happy to share our 
ideas and work with you and your staff on ways to resolve this 
problem for agriculture, and to prevent similar situations in the fu- 
ture. 

The successes and lessons of another set of demonstration 
projects have now thoroughly demonstrated that a broadbanding 
approach to position classification and pay administration should 
be made available to other agencies. We are considering and work- 
ing on draft legislation to establish an authority, not a mandate, 
for agencies to use broadbemding. It would be based on the current 
classification scheme, and the general schedule would remain in 
place. We have undertaken an extensive effort to study our total 
compensation systems leading to the development of more far- 
reaching proposals for reforming employee compensation and bene- 
fits. 

We recognize that broadbanding authority must be linked to 
greater accountability. That is why we are also looking at changes 
in the Government’s performance management tools. Our goals 
here are to improve and recognize individual and group perform- 
ance, strengthen accountability and enhance the tools available to 
resolve performance problems. 

Proposals currently under consideration include better and more 
flexible staffing tools. In a world of changing missions, fluctuating 
funding levels and shifting labor markets, the Government must be 
able to offer recruitment and separation incentives at the same 
time. 
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As I noted earlier, we believe it is particularly important to pre- 
serve govemmentwide values, like veterans preference and merit 
system principles, through effective oversight and accountability. 
Nothing could damage public confidence more over the long term 
than the perception that hiring, promotion and other staffing deci- 
sions are based on anything other than merit. Our proposals will 
include lan^age to clarify OPM’s oversight responsibility. 

The outline of your proposal appears to indicate that you are 
seeking to address some of the same broad concerns we have. Like 
your proposal in the last Congress, your outline retains certain spe- 
cific items on which we had a^eed. We also appreciate the sub- 
committee’s willingness to take into consideration some of the ideas 
that we advanced over the last year. 

For example, we agreed that it is important to relax some of the 
current restrictions on demonstration projects. We are concerned, 
however, that your outline continues to include a reference to au- 
thorizing demonstration projects involving benefits. We remain 
strongly opposed to allowing waivers in demonstration projects of 
the retirement, insurance and leave statutes covering Federal 
workers. Modifying benefit provisions for a large number of em- 
ployees could have a significant adverse effect on the retirement 
and insurance trust funds. Moreover, these programs are designed 
to deal with the needs of employees on a uniform long-term basis. 
Altering them, for even a very brief portion of any career, could 
have a serious and permanent effect on the lives of these employ- 
ees. Consequently, we believe it would be unwise to permit waivers 
of benefit statutes. 

We also believe that whatever changes are made in the dem- 
onstration project authority must include the flexibility to make 
projects permanent once they have been thoroughly tested and 
evaluated. Meanwhile, we still have the same concerns we ex- 
pressed 2 years ago regarding your proposal to prescribe in law the 
additional amounts of service credit employees would receive based 
on their performance ratings for the purpose of establishing the 
order of retention in a RIF. 

Last year 0PM published final retention regulations which, by 
October 1, will provide agencies with options to allow full recogni- 
tion of performance for employees covered by different numbers of 
summary rating levels within a competitive area. The statutory 
remedy you have proposed not only would eliminate the options we 
have provided, but would also prevent 0PM from undertaking simi- 
lar regulatory initiatives in the future. 

We are disappointed in the proposed bar on two-tier performance 
evaluation systems. Done properly, this approach can actually 
strengthen performance appraisals by taking the focus off of spe- 
cific performance ratings, thus allowing more time and energy to 
be devoted to substantive discussions of employees’ strengths and 
development needs. Federal agencies have had very limited time to 
develop and use two-tier appraisal systems. We would like you to 
hold off until agencies have had an adequate opportunity to deter- 
mine how effective they are. 

We note that your outline includes a proposal that would change 
the current limitation on the calculation of overtime pay for em- 
ployees at higher grade levels. We, too, are very concerned with 
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that issue and we would like to work with you to come up with a 
fair and probably a less costly solution than you have developed. 

Also, regarding the proposal in your outline regarding the l^il- 
road Retirement Board, we oppose in the strongest possible terms 
any efforts to extend credit, under the Civil Service Retirement 
System or the Federal Employees’ Retirement System, to employ- 
ment under the Railroad Retirement Board Retirement System. 
Such a provision would violate the most basic principle underlying 
CSRS and FERS; that they are programs through which the Gov- 
ernment, as an employer, provides retirement benefits for its own 
employees. Employment under the Railroad Retirement System is 
private sector employment, and it is patently unjustifiable to allow 
individuals to earn credit under CSRS or FERS for this employ- 
ment, just as it would be unreasonable to expect taxpayers to fi- 
nance CSRS or FERS credits for an individual’s employment with 
J.C. Penney or Sears. 

In general, we believe the retirement provisions in the sub- 
committee’s outline should be dealt with separately rather than 
being included in a package of this size, because these proposed 
changes would have a major budgetary impact and would ^ect the 
entire Federal work force. At the same time, we are very concerned 
that elements of this proposal that have already been introduced 
and are under consideration by Congress should not be delayed be- 
cause of their inclusion in the subcommittee’s proposal. At least 
some of these items are sufficiently noncontroversial as to be ap- 
propriate for House approval under suspension. 

Thank you again for the opportunity to be here, and I am lookiM 
forward to working closely with you and the members of your staff 

[The prepared statement of Ms. Lachance follows:] 
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STATEMENT OF 
lANlCE R. LACHANCE 

DIRECTOR, OFFICE OF PERSONNEL MANAGEMENT 
before the 

SUBCOMMITTEE ON CIVIL SERVICE 
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 
U.S. HOUSE OF REPRESENTATIVES 

on 

‘TEDERAL EMPLOYEES INTEGRITY, PERFORMANCE, AND 
COMPENSATION IMPROVEMENT ACT’ 

JUNE 24, 199S 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: 

THANK YOU FOR INVITING ME HERE TODAY TO DISCUSS YOUR PROPOSAL TO 
MAKE VARIOUS STATUTORY CHANGES AFFECTING FEDERAL HUMAN 
RESOURCES MANAGEMENT. WE AT OPM HAVE ALSO BEEN WORKING ON 
PROPOSALS TO ACCOMPLISH SIMILAR OBIECTTVES AND SOME ADDITIONAL 
ONES. WE HAVE CONSULTED STAKEHOLDERS EXTENSIVELY AND HOPE TO 
WORK WITH THE COMMITTEE IN BRINGING SOME OF OUR PROPOSALS TO 
FRUITION. 

• THE GUIDING PRINCIPLE FOR OUR INITIATIVES IS TO ACHIEVE AN 

EFFECTIVE BLEND OF FLEXIBILITY AND CONSISTENCY ACROSS THE 
GOVERNMENT’S HUMAN RESOURCES MANAGEMENT S'YSTEMS. THE CASE 
FOR CREATING FURTHER FLEXIBILITY HAS BEEN MADE IN VARIOUS 
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FORUMS AND WITH VARIOUS RESULTS. OPM IS CRAFTING APPROPRIATE 
PROPOSALS THAT WE BELIEVE WOULD MEET THE NEEDS OF THE 
AGENCIES AND THEIR EMPLOYEES. WE TAKE OUR LEADERSHIP ROLE IN 
THIS REGARD VERY SERIOUSLY. 

WE SHARE THE INTEREST OF THIS SUBCOMMITTEE IN PRESERVING THE 
INTEGRITY OF THE MERIT SYSTEM. MERIT PRINCIPLES REMAIN AT THE 
CORE OF ALL OF OUR PROPOSALS. ANY PROPOSALS WE WOULD MAKE 
FOR AGENCY FLEXIBILITTES WOULD REST ON A FOUNDATION OF 
COMMITMENT TO THOSE AND OTHER PRINCIPLES, SUCH AS VETERANS 
PREFERENCE AND EFFECTIVE LABOR-MANAGEMENT RELATIONS UNDER A 
COLLECTIVE BARGAINING FRAMEWORK. IN ADDITION. WE BELIEVE THE 
GOVERNMENT’S INTERESTS ARE BEST SERVED BY MAINTAINING 
CONSISTENT APPROACHES IN SOME AREAS, SUCH AS EMPLOYEE BENEFITS 
AND EFFECTIVE DUE PROCESS PROTECTIONS. 

OPM’S COMMITMENT TO INTRODUCING FURTHER FLEXTBIUTY INTO THE 
GOVERNMENT’S HUMAN RESOURCES SYSTEMS IS CLEARLY TIED TO AN 
EQUAL COMMITMENT TO HOLDING AGENCIES ACCOUNTABLE FOR USING 
THEM EFFECTIVELY. FLEXIBILITY MUST BE BALANCED WITH ADEQUATE 
AND EFFECTIVE OVERSIGHT. WE BELIEVE THAT OPM’S ROLE AND 
RESPONSIBILITY IN THIS REGARD MERITS FURTHER CLARfflCATION IN 


THE LAW. 
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HAVING NOTED OUR COMNOTMENT TO APPROPRIATE CONSISTENCY AND 
EFFECTIVE OVERSIGHT. LET ME RETURN TO THE SUBJECT OF FLEXTBUiTY. 
AS YOU KNOW, THE CIVIL SERVICE REFORM ACT OF 1978 MADE A 
LANDMARK CHANGE BY PROVIDING OPM THE AUTHORITY TO ESTABLISH 
PERSONNEL DEMONSTRATION PROJECTS WHERE CHANGES IN PERSONNEL 
POLICIES AND PROCEDURES COULD BE TESTED. OUR EXPERIENCE IN 
USING THAT AUTHORITY HAS BEEN INSTRUCTIVE, AND WE HAVE 
REACHED THE POINT IN A FEW AREAS WHERE WE ARE PREPARED TO 
PROPOSE THE EXTENSION OF TESTED FLEXTOIUTIES GOVERNMENTWIDE. 
I’LL SPEAK MORE ABOUT ONE SUCH AREA IN A MOMENT. 

AT THE SAME TIME. SOME ASPECTS OF THE DEMONSTRATION PROJECT 
AUTHORITY NEED TO BE REVISED TO MAKE THE APPROACH WORK 
BETTER FOR THE AGENCIES AND FOR THE GOVERNMENT AS A WHOLE. 

WE WERE PLEASED TO SEE IN YOUR DISCUSSION SUMMARY THAT YOU 
HAVE SOME ADDED FLEXTBILITIES INCLUDED IN THE OUTLINB OF YOUR 
PROPOSALS A CASE IN POINT WHERE THE CURRENT LAW PRESENTS 
PROBLEMS CONCERNS A DEMONSTRATION PROJECT THE DEPARTMENT OF 
AGRICULTURE HAS CONDUCTED. THAT PROJECT HAS BEEN SUCCESSFUL. 
HOWEVER. IT WILL EXPIRE NEXT WEEK BECAUSE OPM HAS NO 
AUTHORITY TO ALLOW IT TO CONTINUE. WE WOULD BE HAPPY TO SHARE 
OUR IDEAS AND WORK WITH YOU AND YOUR STAFF ON WAYS TO 
RESOLVE THIS PROBLEM FOR AGRICULTURE AND TO PREVENT SIMILAR 



SITUATIONS IN THE FUTUHE. 


THE SUCCESSES AND LESSONS OF ANOTHER SET OF DEMONSTRATION 
PROJECTS HAVE NOW THOROUGHLY DEMONSTRATED THAT A 
BROADBANDING APPROACH TO POSITION CLASSIFICATION AND PAY 
ADMINISTRATION SHOULD BE MADE AVAILABLE TO OTHER AGENCIES. 
OPM IS WORKING ON DRAFT LEGISLATION TO ESTABLISH AN AUTHORITY 
- - NOT A MANDATE - FOR AGENCIES TO USE BROADBANDING. IT WOULD 
BE BASED ON THE CURRENT CLASSIFICATION SCHEME. AND THE 
GENERAL SCHEDULE WOULD REMAIN IN PLACE. WE HAVE UNDERTAKEN 
AN EXTENSIVE EFFORT TO STUDY OUR TOTAL COMPENSATION SYSTEMS. 
LEADING TO THE DEVELOPMENT OF MORE FAR-REACHING PROPOSALS 
FOR REFORMING EMPLOYEE COMPENSATION AND BENEFITS. 

WE RECOGNIZE THAT BROADBANDING AUTHORITY MUST BE LINKED TO 
GREATER ACCOUNTABIUTY. THAT IS WHY WE ARE ALSO LOOKING AT 
CHANGES IN THE GOVERNMENT'S PERFORMANCE MANAGEMENT TOOLS. OUR 
GOALS HERE ARE TO IMPROVE AND RECOGNIZE INDIVIDUAL AND GROUP 
PERFORMANCE. STRENGTHEN ACCOUNTABILITY. AND ENHANCE THE TOOLS 
AVAILABLE TO RESOLVE PERFORMANCE PROBLEMS. 

PROPOSALS CURRENTLY UNDER CONSIDERATION INCLUDE BETTER AND MORE 
FLEXIBLE STAFFING TOOLS. RECENT EXPERIENCE HAS SHOWN THAT THE 
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GOVERNMENT NEEDS FLEXIBLE TOOLS TO HELP RESTRUCTURE AND RESHAPE 
ITS WORKFORCE. IN A WORLD OF CHANGING MISSIONS, FLUCTUATING FUNDING 
LEVELS, AND SHIFTING LABOR MARKETS, THE GOVERNMENT MUST BE ABLE TO 
OFFER RECRUTTMENT AND SEPARATION INCENTIVES AT THE SAME TIME. 

AS I NOTED EARLIER IN AN ENVIRONMENT OF ENHANCED FLEXIBILITY, WE 
BELIEVE ms PARTICULARLY IMPORTANT TO PRESERVE GOVERNMENTWIDE 
VALUES - LIKE VETERANS PREFERENCE AND MERIT SYSTEM PRINCIPLES - 
THROUGH EFFECTIVE OVERSIGHT AND ACCOUNTABEJTY. NOTHING COULD 
DAMAGE PUBLIC CONFIDENCE IN GOVERNMENT MORE OVER THE LONG TERM 
THAN THE PERCEPTION THAT HIRING, PROMOTION, AND OTHER STAFFING 
DECISIONS ARE BASED ON CONSIDERATIONS OTHER THAN MERIT. OUR 
PROPOSALS WILL INCLUDE LANGUAGE TO CLARIFY OPM’S OVERSIGHT 
RESPONSIBILITY. 

THE OUTLINE OF YOUR PROPOSAL APPEARS TO INDICATE THAT YOU ARE 
SEEKINO TO ADDRESS SOME OF THE SAME BROAD CONCERNS WE HAVE. LIKE 
YOUR PROPOSAL IN THE LAST CONGRESS, YOUR OUTLINE RETAINS CERTAIN 
SPECmc ITEMS ON WHICH WE HAD AGREED. WE ALSO APPRECIATE THE 
SUBCOMMITTEE’S WILLINGNESS TO TAKE INTO CONSIDERATION SOME OF THE 
IDEAS WE HAVE ADVANCED OVER THE PAST YEAR. 

AS YOU KNOW. WE AGREE THAT IT IS IMPORTANT TO RELAX SOME OF THE 
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CURRENT RESTRICTIONS ON PERSONNEL MANAGEMENT DEMONSTRATION 
PROJECTS. WE ARB CONCERNED, HOWEVER, THAT YOUR OUTLINE CONTINUES 
TO INCLUDE A REFERENCE TO AUTHORIZING DEMONSTRATION PROJECTS 
INVOLVING BENEFITS. WE REMAIN STRONGLY OPPOSED TO ALLOWING 
WAIVERS IN DEMONSTRATION PROJECTS OF THE RETIREMENT. INSURANCE, AND 
leave STATUTES COVERING FEDERAL EMPLOYEES. MODIFYING BENEFIT 
PROVISIONS FOR A LARGE NUMBER OF EMPLOYEES COULD HAVE A VERY 
SlGNinCANT ADVERSE EFFECT ON THE RETIREMENT AND INSURANCE TRUST 
FUNDS. MOREOVER, THESE PROGRAMS ARE DESIGNED TO DEAL WITH THE 
NEEDS OF EMPLOYEES ON A UNIFORM. LONG-TERM BASIS. ALTERING THE 
BENEFITS OF AFFECTED EMPLOYEES FOR EVEN A VERY BRIEF PORTION OF 
THEIR CAREERS COULD HAVE A VERY SERIOUS - AND CERTAINLY A 
PERMANENT - EFFECT ON THE LIVES OF THESE EMPLOYEES. ALSO, 
MODIFICATION OF THE BENEFITS STRUCTURES WOULD GIVE RISE TO 
EXTREMELY COMPLEX ADMINISTRATTVE PROBLEMS RELATING TO THE 
CONVERSION OF BENEFITS OF EMPLOYEES MOVING IN AND OUT OF THESE 
DEMONSTRATION PROJECTS. CONSEQUENTLY, WE BELIEVE IT WOULD BE 
UNWISE TO PERMIT WAIVERS OF BENEFITS STATUTES. 

WE ALSO BELIEVE THAT WHATEVER CHANGES ARE MADE IN THE DEMONSTRA- 
TION PROJECT AUTHORITY MUST INCLUDE THE FLEXIBILITY TO MAKE PROJECTS 
PERMANENT ONCE THEY HAVE BEEN THOROUGHLY TESTED AND EVALUATED. 
THE PROPOSALS WE ARE DEVELOPING WOULD INCLUDE AN AUTHORITY FOR 
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OPM TO APPROVE PERMANENT ALTERNATIVE PERSONNEL SYSTEMS AND TO 
CONVERT SUCCESSFUL DEMONSTRATION PROJECTS TO THESE PERMANENT 
ALTERNATIVE SYSTEMS. 

MEANWHILE. WE STILL HAVE THE SAME CONCERNS WE EXPRESSED 2 YEARS 
AGO REGARDING YOUR PROPOSAL TO PRESCRJBE IN LAW THE ADDITIONAL 
AMOUNT OF SERVICE CREDIT EMPLOYEES WOULD RECEIVE, BASED ON THEIR 
PERFORMANCE RATINGS, FOR THE PURPOSE OF ESTABLISHING THE ORDER OF 
RETENTION IN A REDUCTION IN FORCE. FIRST, THE NEW STATUTORY 
LANGUAGE YOU PROPOSE WOULD SEVERELY RESTRICT OUR ABILITY TO 
MANAGE THIS ASPECT OF PERFORMANCE MANAGEMENT. WHICH IN THE PAST 
HAS BEEN EFFECTIVELY ACCOMPLISHH5 THROUGH REGULATION. SECOND, 

THIS PROPOSAL WOULD NEARLY DOUBLE THE AMOUNT OF SERVICE CREDIT FOR 
PERFORMANCE THAT EMPLOYEES RECEIVE IN A REDUCTION IN FORCE. WE 
BELIEVE THESE AMOUNTS OF ADDITIONAL RETENTION SERVICE CREDIT BASED 
ON PERFORMANCE ARE EXCESSIVE. 

FINALLY. THE PROPOSAL WOULD RESULT IN SERIOUS INEQUITIES FOR 
EMPLOYEES COVERED BY PERFORMANCE RATING SYSTEMS WITH FEWER THAN 
FIVE SUMMARY RATING LEVELS. LAST YEAR, OPM PUBLISHED FINAL RETEN- 
TION REGULATIONS WHICH, BY OCTOBER 1. 1998, WILL PROVIDE AGENCIES WITH 
OPTIONS TO ALLOW FULL RECOGNmON OF PERFORMANCE FOR EMPLOYEES 
covered BY DIFFERENT NUMBERS OF SUMMARY RATING LEVELS WITHIN A 
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COMPEimVEAREA. THE STATUTORY REMEDY YOU HAVE PROPOSED NOT 
ONLY WOULD ELIMINATE THE OPTIONS WE HAVE PROVIDED, BUT WOULD ALSO 
PREVENT OPM FROM UNDERTAKING SIMILAR REGULATORY INTTIATTVES IN THE 
FUTURE. 

WE ARE DISAPPOINTED IN THE PROPOSED BAR ON TWO-TIER PERFORMANCE 
EVALUATION SYSTEMS DONE PROPERLY, THIS APPROACH CAN ACTUALLY 
STRENGTHEN PERFORMANCE APPRAISALS BY TAKING THE FOCUS OFF OF 
SPECIFIC PERFORMANCE RATINGS, THUS ALLOWING MORE TIME AND ENERGY 
TO BE DEVOTED TO SUBSTANTIVE DISCUSSIONS OF EMPLOYEES’ STRENGTHS 
AND DEVELOPMENT NEEDS. FEDERAL AGENCIES HAVE HAD VERY LIMITED 
TIME TO DEVELOP AND USE THE TWO-TIER APPRAISAL SYSTEMS. WE URGE THE 
SUBCOMMITTEE NOT TO PROHDBIT THEM UNTIL AGENCIES HAVE HAD AN 
ADEQUATE OPPORTUNITY TO DETERMINE HOW BFPKCTIVE THEY ARE. 

WE NOTE THAT YOUR OUTLINE INCLUDES A PROPOSAL THAT WOULD CHANGE 
THE CURRENT LIMITATION ON THE CALCULATION OF OVERTIME PAY FOR 
EMPLOYEES AT HIGHER GRADE LEVELS. WE, TOO, ARE EXAMINING THIS ISSUE 
CAREFULLY. HOWEVER, WE ABE CONCERNED THAT THE PROPOSAL CONTAINED 
IN YOUR OUTLINE WOULD PROVIDE BOTH SUPERVISORS AND NON-SUPERVISORS 
AT HIGH C»ADE LEVELS WITH SUBSTANTIALLY MORE OVERTIME PAY THAN IS 
COMMONLY RECEIVED BY NON-FEDERAL EMPLOYEES IN SIMILAR POSITIONS. 
WE WOULD BE PLEASED TO WORK WHH THE SUBCOMMITTEE TO IDENTIFY A 
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LESS COSTLY, BITT FAIR, SOLUTION TO THIS PROBLEM. 

ALSO, REGARDINO THE HEM IN YOUR OUTUNE RELATING TO THE RAILROAD 
RETIREMENT BOARD, WE OPPOSE IN THE STRONGEST POSSIBLE TERMS ANY 
EFFORT TO EXTEND CREDIT. UNDER THE CIVIL SERVICE RETIREMENT SYSTEM 
OR THE FEDERAL. EMPLOYEES’ RETIREMENT SYSTEM, TO EMPLOYMENT UNDER 
THE RAILROAD RETTREMENT BOARD RETIREMENT SYSTEM. SUCH A PROVISION 
WOULD VIOLATE THE MOST BASIC PRINCIPLE UNDERLYING CSRS AND FERS: 
THAT THEY ARE PROGRAMS THROUGH WHICH THE GOVERNMENT, AS AN 
EMPLOYER, PROVIDES RETIREMENT BENEFITS FOR ITS OWN EMPLOYEES. 
EMPLOYMENT UNDER THE RAILROAD RETIREMENT SYSTEM IS PRIVATE-SECTOR 
EMPLOYMENT. IT IS PATENTLY UNIUSTIFIABLB TO ALLOW INDIVIDUALS TO 
EARN CREDIT UNDER CSRS OR FERS FOR THIS EMPLOYMENT, JUST AS IT WOULD 
BE UNREASONABLE TO EXPECT TAXPAYERS TO FINANCE CSRS OR FERS CREDIT 
FOR AN INDIVIDUAL’S EMPLOYMENT WITH J.C. PENNEY OX SEARS OR ANY 
OTHER PRIVATE EMPLOYER. 

IN GENERAL, WE BELIEVE THE RETIREMENT PROVISIONS IN THE SUBCOM- 
MUTEE’S OUTLINE SHOULD BE DEALT WITH SEPARATELY, RATHER THAN BEING 
INCLUDED IN A PACKAGE OF THIS SIZE. BECAUSE THESE PROPOSED CHANGES 
WOULD HAVE A MAJOR BUDGETARY IMPACT AND WOULD AFFECT THE ENTIRE 
FEDERAL WORKFORCE. 0PM RECOMMENDS THAT THEY SHOULD BE THE 
SUBJECT OF SEPARATE HEARINGS. 
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AT THE SAME TIME. WE ARE VERY CONCERNED THAT ELEMENTS OF THIS 
PROPOSAL THAT HAVE ALREADY BEEN INTRODUCED AND ARE UNDER 
CONSIDERATION BY CONGRESS SHOULD NOT BE DELAYED BECAUSE OF THEIR 
INCLUSION IN THE SUBCOMMITTEE’S PROPOSAL. FOR INSTANCE. THIS CONCERN 
WOULD APPLY TO OUR PROPOSAL TO CORRECT INEQUITIES IN THE COMPUTA- 
TION OF BENEFITS FOR CERTAIN LAW ENFORCEMENT OFFICERS AND THEIR 
SPOUSES. AS WELL AS OUR PROPOSAL TO ENSURE COVERAGE OF CHILDREN 
UNDER THE FEDERAL EMPLOYEES HEALTH BENEFITS PROGRAM. SUBJECT TO 
THE TERMS OF A COURT ORDER AT LEAST SOME OF THESE ITEMS ARE 
SUFnCIENTLY NON-CONTROVERSIAL AS TO BE APPROPRIATE FOR HOUSE 
APPROVAL UNDER SUSPENSION. 

THANK YOU AGAIN FOR THE OPPORTUNITY TO EXPRESS OUR VIEWS. I LOOK 
FORWARD TO WORKING CLOSELY WITH THE SUBCOMMITTEE IN THE DAYS AND 
WEEKS AHEAD TO ENSURE THAT CONGRESS CONSIDERS AND ENACTS THE MOST 
IMPORTANT AND NEEDED CHANGES AND ADDIHONS TO THE GOVERNMENT’S 
HUMAN RESOURCES MANAGEMENT SYSTEMS. 

I WILL GLADLY RESPOND TO ANY QUESTIONS YOU MAY HAVE. 
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Mr. Mica. Thank you for your testimony. 

Now we will hear from our representative of the GAO, Michael 
Brostek. Thank you and welcome, and you are recognized, sir. 

Mr. Brostek. Good morning, Mr. Chairman and members of the 
subcommittee. I am pleased to be here today to discuss three issues 
to be included in the proposed Federal Employees Integrity, Per- 
formance, and Compensation Improvement Act of 1998. I will sum- 
marize my remarks on demonstration project authority, use of offi- 
cial time, and the administrative redress system. 

In recent years, a popular bit of management wisdom has held 
that if an organization was standing still, it was falling behind be- 
cause its competitors were continually improving. The saying still 
rings true. In recent years Federal agencies have had to deal with 
calls for better performance and growing demands to be more re- 
sponsive to taxpayers while, at the same time, carefully husband- 
ing scarce budgetary resources. Just as private organizations have 
looked to improve their bottom line performance through improved 
management of their employees. Federal agencies also are seeking 
to improve their human resource management practices. Agency of- 
ficials have become more focused on adopting practices that are tai- 
lored to their particular managerial challenges and that can help 
them accomplish their missions. 

The Civil Service Reform Act recognized that human resource 
management practices would need to evolve and provided for dem- 
onstration projects under which agencies could try out new tech- 
niques, assess their value, and adopt them permanently, if success- 
ful. But demonstration projects have been implemented only eight 
times in 20 years, a number that may not be yielding a rich enough 
body of tested human resource management techniques for agency 
managers to tap as they work to improve their agency’s services to 
the public. 

Turning to the charging of official time by union employees, I re- 
port today findings similar to those we presented to you in 1996; 
that is, the use of official time for union activities remains an es- 
tablished practice. Thirty-four agencies that we surveyed did not 
have comprehensive data on the extent to which official time is 
used, and no continuing reporting requirement exists for agencies 
to generate comprehensive data on their support for union activi- 
ties. 

More specifically, in two surveys that we did of 34 agencies, we 
found that many agencies had no formal record systems for compil- 
ing information on support provided to unions. The record systems 
that did exist varied in how data were defined, time periods for 
which data were collected and in other key respects. Accordingly, 
the information we collected was a mixture of estimates and some- 
what incompatible compilations of data. 

In total, for fiscal year 1996, the 34 agencies indicated that about 
2.5 million hours was charged to official time, about 11,000 employ- 
ees used official time, and around 460 employees charged 100 per- 
cent of their time to official time. Agencies aJso indicated that the 
value of official time charged was around $50 million. The value of 
office space, equipment, and other supplies for union activities was 
around $5 million, and travel and per diem expenses totaled 
around $3 million. 
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Agency officials also told us that they realized certain benefits 
from the use of official time. Twenty-three agencies said that use 
of official time improved labor-management relations, 14 said it 
helped in implementing changes, and 13 said it decreased griev- 
ances. Thirteen agencies noted, however, that using official time 
caused their employees to set aside their regular work. 

Although more extensive and verifiable information than what 
we obtained might be useful for overseeing these activities, the 
benefit of having the information would need to be weighed against 
the cost of collecting it. Under provisions in the fiscal year 1998 ap- 
propriations, agencies are currently compiling information on offi- 
cial time use that 0PM will report to Congress this coming Decem- 
ber. OPM’s information, combined with the information we provide 
today, may help Congress in determining whether additional re- 
porting should be required. 

The final issue I would like to discuss is the administrative re- 
dress system. The current administrative redress system has mul- 
tiple avenues and many rules which govern how employees pursue 
their complaints. In total, we continue to view the system as ineffi- 
cient, expensive, and time consuming. The burdens of the system 
could be reduced in various ways, including eliminating what are 
known as mixed case appeals. These cases, which involve both alle- 
gations of improper adverse actions against an employer, and of 
discrimination, are appealable both to the Merit Systems Protec- 
tion Board and to the Equal Employment Opportunity Commission. 
To the extent options for reducing the burden of the current admin- 
istrative redress system are considered, we believe that reform 
should uphold two principles; that of fair treatment for employees, 
and an efficiently managed Federal Government. 

One technique for dealing with workplace conflicts, alternative 
dispute resolution, shows promise for reducing the volume of for- 
mal grievances that must be handled in the administrative redress 
system. Comprehensive data are not available on the results of 
ADR, but five companies and five agencies that we surveyed re- 
ported generally positive results, including reductions in the num- 
ber of informal complaints that became formal complaints. For var- 
ious reasons, however, including that ADR is not appropriate for 
some types of disputes, care should be taken in determining how 
much reliance agencies should place on ADR and in determining 
how ADR should relate to the formal redress processes. 

This concludes my remarks. Mr. Altman and I would be happy 
to respond to questions. 

[The prepared statement of Mr. Brostek follows:] 
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Civil Service Reform: Ohsprvations on DsmonstTation Authority, 
the Use of Official Time, and the Administrative Redrpss Svsfptn 


Summary Statement by 
Michael Brostek, Associate Director 
Federal Management and Workforce Issues 


Two decades have passed since passage of the Civil Service Reform Act of 1978 (CSRA). 
Since then, as the pace of social, economic, and technological change has increased, 
Congress has responded with further refinements to the civil service. Today, Congress is 
again considering legislation that, like CSRA itself, is not intended to completely overhaul 
the civil service but rather to keep pace with the need to refine or modernize the system 
in several key areas. GAO discusses three issues addressed in the proposed legislation: 
persotmel demonstration authority, the use of official time to support employee union 
activities, and the administrative redress system for federal employees. 

- The persoimel demonstration project authority provided by CSRA has been put to only 
limited use. There is some question as to whether this authority has accomplished, to 
the appropriate extent, the purpose for which it was intended-that is, determining 
whether specific changes in personnel management policies or procedures would 
result in improved federal personnel management Enhancing the opportunities for 
agencies to pursue innovative human resource management (HRM) policies or 
procedures would be likely to create more knowledge about what works and what 
doesn't. As more agencies take steps to fashion their HRM approaches to support 
their missions and goals, it would be useful for them to have as many proven HRM 
approaches available to them as possible. 

- If decisionmakers hope to resolve the question of the extent to which federal agencies 
use official time and other resources to support employee union activities, better data 
will be needed. But, recognizing that data gathering can be expensive, decisionmakers 
will need to balance the costs and benefits of the various options for doing so. This 
December, after the Office of Personnel Management (0PM) reports on its current 
effort to collect data from the agencies, decisiotunakers may have a fuller picture of 
the issues involved in requiring agencies to report on the use of these resources, and 
may have more information with which to balance the costs and potential benefits of 
imposing this requirement in the future. 

- GAO continues to view the administrative redress system for federal employees as 
inefficient, expensive, and time-consuming. Certain steps to relieve undue burdens on 
the system, such as eliminating "mixed case" appeals, would appear to make good 
sense, provided these actions upheld two fundamental principles: fair treatment for 
federal employees and an efficiently managed federal government In addition, GAO's 
work on alternative dispute resolution (ADR) suggests that the current burden on the 
administrative redress system could be eased, at least in part, if agencies made ADR 
more widely available to their employees. 



24 


Civil Service Reform: Observations on Demonstration Authority, 
the Use of Official Time, and the Administrative Redress System 

Mr. Chairman and Members of the Subcommittee: 

I appreciate the opportunity to participate today in your discussion of the proposed 
Federal Employees Integrity, Performance, and Compensation Improvement Act of 1998. 
We feel that legislative efforts such as this to reexamine the civil service in a changing 
environment are both grounded in precedent and a fundamental congressional 
responsibility. They reflect the recognition that a capable and well-managed federal 
workforce is indispensable to the government's ability to fulfill its commitments to the 
American people. 

Two decades have passed since Congress enacted the Civil Service Reform Act of 1978 
(CSRA). Since then, as the pace of social, economic, and technological change has 
increased. Congress has responded with further refinements to the civil service. Congress 
created a new retirement system (the Federal Employees Retirement System (FERS)) in 
1986; passed the Federal Employees Pay Comparability Act in 1990, putting into law the 
principle of locality pay; made changes to the Hatch Act in 1993; passed the Workforce 
Restructuring Act in 1994, which, while downsizing the federal workforce, provided 
broader training flexibility to make federal workers more employable; and passed the 
Family Friendly Leave Act in 1994. Today, Congress is again considering civil service 
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legislation that, like CSRA itself, is not intended to completely overhaul the civil service 
but rather to keep pace with the need to refine or modernize the system in several key 
areas. 

1 would like to discuss three of the issues addressed in the proposed legislation. First, I 
will briefiy discuss the use of the Office of Personnel Management's (0PM) petsormel 
demorrstration project authority, which offers the opportunity for determining whether 
specific changes in personnel management policies or procedures would result in 
improved federal personnel management After that, 1 will discuss two issues that are of 
long-standing concern to the Subcommittee, and on which we have testified in the past 
The first of these is the use of officiai time and other resources to support federal 
workers' union activities.* The second is the administrative redress system, which was 
designed to protect federal employees against arbitrary agency actions and prohibited 
personnel practices, such as discrimination or retaliation for whistleblowing. Drawing on 
additional work we have done, I will expand upon some of the information we presented 
in our earlier appearances before the Subcommittee and remark on these issues in the 
context of the new legislative proposals. 


'"Official time" is time granted an employee by a federal organization to perform certain 
union activities when the employee would otherwise be in a duty status. 


2 
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Although the legislation was still being drafted as this statement was being prepared, the 
Subcommittee staff provided us with an outline of the bill. My comments are based on 
our review of that outline. 

DEMONSTRATION PROJECT AUTHORITY PROVIDES AN OPPORTUNITY TO TEST 

HUMAN RESOURCE MANAGEMENT PRACTICES THAT MAY BETTER SUPPORT 

AGENCIES' MISSIONS 

In recent years, changes in social, economic, and technological conditions put new 
pressures on both public and private sector organizations, which had to deal with calls 
for better performance and growing demands for more responsive customer service, even 
as resources were becoming harder to come by. Many of these organizations have looked 
hard at their human resource management (HRM) approaches, found them outmoded or 
too confining, and turned to new ways of operating.^ 

The human resource management model that many of these organizations have chosen is 
more decentralized, more directly focused on mission accomplishment, and set up more 
to establish guiding principles than to prescribe detailed rules and procedures.’ Under 
this model, an organization adopts its human resource management practices because 
they support the organization's needs and mission, rather than because they conform vrith 
practices that have been adopted elsewhere. 

’Civil 5>ervice Reform: Changing Times Demand New Approaches (GAO^-GGD-96-31, 

Oct 12, 1996). 

’GAO/T-GGD-96^1, Oct 12, 1995. 
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In our previous work, we have recognized that to manage effectively for results, agencies 
need the flexibility to manage according to their needs and missions. Under the 
Government Performance and Results Act of 1993 (known as GPRA or the Results Act), 
managers are expected to be held accoimtable for results, but also to be given greater 
flexibUity to manage. 

In this context, it is important that agency managers have usable knowledge about human 
resource management practices that could enhance agency performance. Under CSRA, a 
provision was made for determining whether specific changes in personnel management 
policies or procedures would result in improved federal personnel management OPM's 
personnel demonstration project authority allows the central personnel agency to waive 
certain civil service rules so that federal agencies can try new HRM approaches. OPM 
demonstration projects have focused on such areas as streamlined hiring, classification, 
compensation systems, and skill-based pay. CSRA specified that no more than 10 
demonstration projects may be active at any given time, that each demonstration project 
may cover no more than 5,000 employees, and that projects generally may take no longer 
than 6 years to complete. 

During the nearly 20 years in which OPM demonstration project authority has been 
available, it has been put to only limited use. According to OPM, only eight 
demonstration projects have been implemented since the passage of CSRA Four OPM 
demonstration projects have been completed. Two of these projects-at Navy's China 
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Lake facility and the National Institutes of Standards and Technology (NIST)-have been 
made permanent by legislation. Two others (at the Departments of Agriculture and 
Commerce) are now active, and one (at the Department of Veterans Affairs) has been 
formally proposed and is expected to be implemented in the near futare.'* 

When we surveyed officials at 26 agencies near the end of the demonstration program's 
first decade, two reasons for the limited use of the demonstration project authority were 
most vridely cited: the time and resources required to develop and propose projects and 
the difficulty of getting project proposals through agencies' :q>proval processes.' In 
studies of the demonstration project authority, both the Merit Systems Protection Board 
(MSPB) and 0PM itself noted the fiustrations some federal officials have experienced 
with the demonstration project development and tqtproval process, both within their 
agencies and with OPM.® 0PM said it believed that ’the process should be redesigned or 


'Five additional demonstration projects are active at Department of Defense facilities. 
These demonstration projects were authorized by Congress outside 0PM demonstration 
authority, but were developed with input from OPM. 

' Federal Personnel: Status of Personnel Research and Demonstration Projects 
(GAO/GGD-87-116BR, Sept 1987). OPM has told us that these two reasons remain the 
most prominent 

'Sec Federal Personnel Research Programs and Demonstration Projects: Catalysts for 
Change. Merit Systetits Protection Board, December 1992; and Retrospective on the 
Demon-stration Project Authority: Les.sons I>eamed. Office of Persoimel Management, 
December 1993. 
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better administered to achieve the always difficult task of reconciling OPM and agency 
interests in the name of iimovation."’ 

There is some question, considering the limited use to which demonstration project 
authority has been put, as to whether it has accomplished, to an appropriate extent, the 
purpose for which it was tntended-that is, determining whether specific changes in 
persoimel management policies or procedures would result in improved federal persotmel 
management. We believe that enhancing the opportunities for agencies to pursue 
innovative HRM pobcies or procediues would be likely to create more knowledge about 
what works and what doesn't-especially since agencies that implement demonstration 
projects are required to evaluate their results. As more agencies take steps to fashion 
their HRM approaches to support their missions and goals, it would be useful for them to 
have as many proven HRM approaches available to them as possible. 

SUPPORT FOR FEDERAL EMPLOYEE UNION ACnvmES IS AN ESTABLISHED 
PRACTICE. BUT THE EXTENT OF THAT SUPPORT IS UNKNOWN 

We last testified on the use of official time for union activities in September 1996.* At 
that time, we reported that (1) the use of official time for union activities was an 


^ Retrospective on the Demonstration Protect Authority: Lessons I.eamed . Office of 
Personnel Management, December 1993. 

* Federal Labor Relations: Official Time Used for Union Activities (GAO/T-GGD-96-191, 
Sept 11, 1996). 
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established practice in the federal government (2) based on our work at four federal 
entities, the total amount of ofBdal time used for uition activities, the cost of that time, 
and the number of people using that time were unknown;* and (3) no reporting 
requirement existed for agencies to generate comprehensive data on their support of 
union activities. Our ’bottom line* was that if dedsioiunakers hope to resolve the 
question of the extent to which agencies use ofBdal time and other resources to support 
the activities of federal employee unions, better data are needed. But, recognizing as well 
that data gathering can be expensive, we said that decisiotunakets would need to balance 
the costs and benefits of the various options for doing so. 

Since then, at the Subconunittee's request, we have done further, more extensive work on 
official time and other forms of support for federal employee union activities, twice 
surveying 34 federal organizations that employ about 87 percent of the more than 1 
million nonpostal federal workers who are represented by unions and are covered by 
collective bargaining agreements (see app. I). But, as you will see, our additiortal work 
on offidal time yielded findings very similar to those we previously repotted. We found 
that the use of official time remains an established practice, but that the 34 federal 
organizations that we surveyed, which included the 30 federal organizations with the 
greatest number of employees covered by collective bargaining agreements, were neither 
routinely collecting nor reporting the kinds of comprehensive data needed to acciuately 


*rhe four federal entities were the U.S. Postal Service, the Internal Revenue Service, the 
Social Security Administration, and the Department of Veterans Affiiirs. 
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portray the use of official time across the federal government. No permanent reporting 
requirement for the use of official time yet exists, but subsequent to our two surveys, 
both the House and Senate Committees on Appropriations directed OPM to report on the 
use of official time and other forms of support for union activities. OPM is to collect 
these data for the first 13 pay periods of calendar year 1998 and report to the Committees 
no later than December 1, 1998. 

The Use of Official Time for Union Activities Is an Established Practice 

As you know, CSRA allows federal employees to bargain collectively through labor 
organizations of their choice and thereby participate with agency management in the 
development of persoimel policies and practices and other decisions that affect their 
working lives. For the most part, labor-management relations at the federal organizations 
we surveyed are governed by title VII of CSRA, which is administered by the Federal 
Labor Relations Authority (FLRA), an organization headed by a three-member panel that 
issues poUcy decisions and adjudicates labor-management disputes. 

The charging of official time by union members for their participation in coUective 
bargaining and FLRA-authorized activities is a matter of statutory right Using official 
time for other union activities is negotiated. CSRA allows official time to be negotiated in 
any amount an agency and the union involved agree is reasonable, necessary, and in the 
public interest However, CSRA specifies that activities that relate to internal tmion 
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business, such as the solicitation of members or the election of union officials, must be 
performed when in a nonduty status, that is, not on official time. 

Among the union activities for which the use of official time can be negotiated are 
activities related to grievance procedures; meetings called by management on a collective 
bargaining agreement; joint labor-management committee meetings addressing such issues 
as safety and health; semiannual labor-management relations committee meetings; union- 
sponsored training and other training pertaining to labor relations; meetings with union 
representatives concerning grievances, appeals, or personal matters; and presentations of 
union views to officials of the executive branch. Congress, or other appropriate authority. 
Under some contracts, official time is authorized for travel to and from some of these 
meetings, but other contracts may either deny the use of official time for travel or not 
mention it 

We asked the 34 federal orgaiuzations we surveyed to describe the benefits and 
disadvantages, if any, of using official time for union activities. In response, 23 said that 
the use of official time improved labor-management relations. Fourteen of the federal 
organizations also said that using official time helped with the implementation of 
organizational changes; 13 said it decreased the number of grievances. Ute single 
disadvantage, as identified by 13 of the 34 federal organizations we surveyed, was that 
using official time for union activities caused employees to set aside their regular work. 
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The Extent of Official Time Use and Other Support for Union Activities Is Unknown 

Regarding the extent of the use of ofBcial time and other support for union activities, the 
responses to our surveys were spotty at best Therefore, although the data we obtained 
are the most extensive currently available, they are insufficient to accurately portray the 
total amount of resources used for union activities across the 34 federal organizations. 
Most of the respondents did not provide comprehensive data on these resources. None of 
them provided all of the data requested for the 8 fiscal years covered by our surveys. In 
some cases, the orgatuzadons provided data that covered only portions of fiscal years or 
were representative of calendar rather than fiscal years. 

With limitations such as these in mind, we can report that, of the 34 federal organizations 
we surveyed, 32 provided irdbrmation on the hours used for union activities during fiscal 
year 1996; these totaled almost 2.6 million hours. According to the survey responses from 
27 of the federal organizations, about 11,000 employees used official time for union 
activities in 1996. About 460 employees spent 100 percent of their time on union 
activities at 23 federal organizations. Most of the information provided by the federal 
organizations regarding the amount of time spent on union activities and the number of 
employees using that time was based on reported data rather than estimates. “ 

'In this context, ’reported data” means data either systematically captured in an existing 
database fixim payroll, personnel, or other official source or compiled for agency reports. 
Although we requested that the agencies provide us with reported data, we informed 
them that if reported data were unavailable, they should provide estimated data, along 
with the basis on which estimates were made. 
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Table 1: Data on Hours of Official Time Used for Union Activities and the Number of 

Employees Using That Time During Fiscal Year 1996. as Provided bv the Federal 

OrganiTations 


Resources used for 
union activities 

Number of 
organizations that 
provided resources 
in fiscal year 1996* 

Amount of resources used for imion activities | 

Total reported data 

Total estimated 
data 

Total estimated 
and reported data 

Hours of time that 
employees used 
for union activities 

32 

1,775,917 

723,672 

2,499,589 

Numba: of 
employees «dio 
used official time 
for union activities 

27 

4,607*’ 

6,320 

10,927 

Number of 
en^)loyees who 
spent 100 percent 
of their time on 
union activities 

23 

379 

79 

458 


TTie numbers of organizations identified as providing resources are those that 
affirmatively responded that they did provide such support Some organizations 
responded that Aey did not provide one or more of the types of resources, and some 
organizations did not respond at all with answers regarding whether they provided one or 
more of the resources. 

“In our report entitled Federal Labor Relations: Survey of Official Time Used for Union 
Activities (GAO/GGD-97-182R, Sept 11, 1997), we indicated that 8,092 employees used 
ofificial time for union activities in fiscal year 1996, as reported by the federstl 
organizations. In response to a subsequent survey, federal agencies reported an 
additional 1,877 employees who used official time in 1996, and we included them in this 
table. In addition, the Department of the Air Force identified an error in a computer 
program used by the Defense Finance and Accounting Service (DFAS) to compute the 
number of employees who used official time. Accordingly, Air Force officials asked us to 
reduce their total number of employees who used time for union activities by 2,856. We 
have since reviewed the DFAS computer program and agree that it resulted in an 
overstatement of the number of employees who used official time. Because the DFAS 
program was used in computing figures for the Departments of the Army and the Navy as 
well, we have sought to avoid overstating the number of employees using official time by 
excluding from this table the number of employees using official time originally reported 
by the Army (1,926), the Navy (681), and the Air Force (2,866). 

Source: GAO survey of federal organizations. 


11 























35 


Of the 34 federal organizations surveyed, 29 provided information on the dollar value of 
the ofBcial time spent on union activities during fiscal year 1996; this dollar value totaled 
about $50 million. Twenty-three organizations indicated that, in 1996, they provided office 
space, equipment, telephone use, and supplies valued at over $5 million for union 
activities, and that over $3 million was spent on travel and per diem associated with 
union activities at 22 organizations. For the most part, the dollar values of the time, 
office equipment and related items, and travel and per diem reported by the federal 
organizations were based on estimates. 
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Table 2: Data on the Dollar Values of the Official Time. Office Space and Ottier Related 

Items, and Travel and Per Diem Used for Union Aclivilies During Fiscal Year 1996. as 

Provided bv the Federal Organizations 


Resources used fw 
union activities 

Number of 
organizations that 
provided resources 
in fiscal year 1996* 

Dollar value of resources used fear union activities | 

Total r^oited data 

Total estimated 
data 

Total estimated 
and reported data 

Official time used 
for union activities 

29 

$22,426,692 

$27,096,784 

$49,522,476 

Office space, 
equipm^t, 
tdephone use, and 
supplies 

23 

1,669,647 

3,364,964 

5,024,511 

Travel and per 
diem 

22 

1,007,010 

2,172,696 

3,179,706 


The numbers of organizations identified as providing resources are those that 
affirmatively responded that they did provide such support. Some organizations 
responded that they did not provide one or more of the types of resources, and some 
organizations did not respond at all with answers regardmg whether they provided one or 
more of the resources. 

Source: GAO survey of federal organizations. 


We found that the methodologies used for deriving estimates of the resources used for 
union activities varied greatly among the federal organizations. For example, one federal 
organization based its official time estimate on the current union contract entitlement 
Another organization estimated the number of employees using official time by collecting 
estimates fi'om its components; each component however, based its estimate on a 
different methodology. Another federal organization used an average GS grade level to 
estimate the dollar value of the time spent on union activities. And yet another 
organization indicated that it estimated the dollar value of travel and per diem for one 
union on the basis of data reported for two other unions. Some of the organizations 
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indicated that their estimates were based on documents and records that were not 
comprehensive or complete. Others provided no bases at all for their estimates.” 

No Reporting Requirement Has Been in Place. But an 0PM Effort Is Currently Under Wav 

The overall lack of comprehensive or reliable data among the respondents to our two 
surveys was not surprising, considering, as we noted in our September 1996 testimony, 
that no reporting requirement existed for agencies to generate comprehensive data on 
their support of union activities.” Subsequent to our two surveys, however, the House 
and Senate Committees on Appropriations directed OPM, in consultation with the OfBce 
of Management and Budget (OMB), to report on the use of official time and other support 
for union activities among federal agencies. OPM is currently collecting data for the first 
13 pay periods of calendar year 1998, and is expected to report to the Committees no 
later than December 1, 1998. OPM's guidance to the agencies requires them to report 
actual data, if available. Lacking that, they are to formulate estimates on the basis of the 


“We did not assess (1) the completeness of the estimated data provided by the federal 
organizations or (2) the appropriateness of the bases on which the estimates were 
formed. 

1981, agencies were required by OPM, under Federal Personnel Manual Letter 711-161, 
to activate a recordkeeping system to capture official time charged for representational 
functions. However, the letter did not require agencies to report the yearly time charges 
to OPM. As a result, OPM never consolidated the amount of time charged 
govemmentwide to union activities and had no information on agencies' compliance with 
the recordkeeping requirement When the Federal Personnel Manual was abolished in 
1994, all recordkeeping requirements regarding time spent on union activities were 
rescinded. 
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best available data or use standard statistical sampling techniques. If an estimate or 
sample is used, the methodology is to be documented and ftdly explained. 

The Committees expect that the data provided by 0PM will include a description of both 
the benefits and disadvantages, if any, of using official time for union activities and a list 
of specific activities undertaken by federal employees while using official lime. The 
Committees also expect that 0PM will report, for the 6-month period in 1998, (1) the total 
hours of official time that employees spent on the various activities identified; (2) the 
number of employees who used official time for these activities; (3) the number of 
employees who charged 100 percent of their work hours to official time, the number who 
charged 75 percent, and the number who charged 50 percent; (4) the dollar value of the 
official time, in terms of employee compensation, used for such activities; and (5) the 
dollar value of federally funded office space, equipment, telephone use, and supplies 
provided to unions. 

When OPM's report is issued, decisionmakers may have more iitformation than at present 
on the extent to which federal agencies are providing official time and other support for 
federal employee union activities. They may also have a fuller picture of the issues 
involved in requiring agencies to report on the use of these resources, and may have more 
information with which to balance the costs and potential benefits of imposing this 
requirement in the future. 
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THE ADMINISTRATIVE REDRESS SYSTEM REMAINS OVERRtTRnRNKn. RUT 
GREATER USE OF ALTERNATIVE DISPUTE RESOLUTION MAY OFFER SOME RELIEF 

We first testified on the administrative redress system for federal employees in November 
1995, when we stated that the complexity of the system and the variety of redress 
mechanisms it affords federal employees make it inefficient, expensive, and time- 
consuming. Our view remains unchanged. Issues of jurisdictional overlap and multiple 
venues for complaints-particularly in the area of workplace discrimination-continue to 
afflict an already overburdened redress system. I would like to discuss two of these 
issues-"mixed case" appeals and the disproportionate share of discrimination cases 
brought by U.S. Postal Service employees. In addition, I would like to discuss the 
expectation that alternative dispute resolution (ADR), if used appropriately, may help 
lessen the demands on the redress system. 

A System Marked bv Jurisdictional Overlaps 

The purpose of the current redress system, which grew out of CSRA and related legal and 
regulatory decisions over neturly 20 years, is to uphold the merit system by ensuring that 
federal employees are protected against arbitrary agency actions and prohibited persormel 
practices, such as discrimination or retaliation for whistleblowing. While one of the 
purposes of CSRA was to streamline the previous redress system, the scheme that has 

‘ federal Employee Redress: An Opportunitv for Reform (GAO/r-GGD-9642, Nov. 29, 
1996). 
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emerged is far from simple. Today, four independent adjudicatory agencies can handle 
employee complaints or appeals: MSPB, the Equal Employment Opportunity Commission 
(EEOC), the Office of Special Counsel (OSC), and FLRA. While these agencies' 
boundaries may appear to have been neatly drawn, in practice the redress system is a 
tangled web. 

To begin with, a given case may be brought before more than one of these agencies-a 
circumstance that adds time-consuming steps to the redress process and may result in the 
adjudicatory agencies reviewing each other's decisions. Moreover, each of the 
adjudicatory agencies has its own procedures and its own body of case law.“ Each 
varies from the next in its authority to order corrective actions and enforce its decisions. 

Further, the law provides for additional review of the adjudicatory agencies' decisions-or, 
in the case of discrimination complaints, even de novo trials“-in the federal courts. 
Begiruung in the employing agency, proceeding through one or more of the adjudicatory 
bodies, and then carried to its conclusion in court, a single case can-and often does-take 
years. 


“EEOC has proposed substantial changes in the processing of federal employees' 
discrimination complaints. Intended to 'address the continuing perception of unfairness 
and inefficiency in the federal sector complaint process," the proposals ^pear in E®X:'s 
Notice of Proposed Rulemaking, Federal Register. February 20, 1998, Vol. 63, No. 34, pp. 
8694-8606. 

“In a de novo trial, a matter is tried anew as if it had not been heard before. 
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The “Mixed Case* Scenario 

As we testified in July 1996, the most 6-equently cited example of Jiuisdictional overlap in 
the redress system is the so-called "mixed case," under which a career employee who has 
experienced an adverse action appealable to MSPB (such as a termination or suspension 
of more than 14 days) and who feels that the action was based on discrimination, can 
appeal to both MSPB and EEOC.'‘ Under this scenario, the employee would first appeal 
to MSPB, with hearing results further appealable to MSPB's three-member Board. If the 
appellant is still unsatisfied, he or she can then appeal MSPB's decision to EEOC. If 
EEOC finds discrimination where MSPB did not, the two agencies try to reach an 
accommodation. In the event they cannot reach an acconunodation, a three-member 
Special Panel is convened to reach a determination.'’ At this point, the employee who is 
still unsatisfied with the outcome can file a civil action in U.S. district court, where the 
case can begin again with a de novo trial. 

EUiminating the mixed case scenario would appear to make good sense, especially in light 
of the record regarding mixed cases. First, few mixed cases coming before MSPB result 
in a finding of discrimination. In fiscal year 1997, for example, of the 1,833 mixed case 
appeals that MSPB decided, a finding of discrimination occurred in just 6. Second, when 

‘ "Civil Service Reform: Redress System Implications of the Omnibus Civil Service Reform 
Act of 1996 (GAO/T-GGD-96-160, July 16, 1996). 

'’Special Panels have been needed only rarely; three such panels have been convened in 
the past 18 years, and none since 1987. 
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EEOC reviews MSPB's decisions in mixed cases, it aJmost always agrees with them. 

Again during 1997, EEOC ruled on appellants' appeals of MSPB's findings of 
nondiscrimination in 124 cases. EEOC did not disagree with MSPB's findings in any of 
these cases. 

Under the mixed case scenario, an appellant can-at no additional risk to his or her case- 
have two agencies review the appeal rather than one. MSPB and EEOC rarely differ in 
their determinations, but an employee has little to lose in asking both agencies to review 
the issue. Eliminating the possibility of mixed cases would eliminate both the 
jurisdictional overlap and the inefficiency that accompanies it If the mixed case scenario 
were eliminated, appellants who were dissatisfied with the outcome of the administrative 
redress processes would still have recourse to the federal courts. 

For purposes of comparison, it should be noted that legislative branch employees are 
provided different redress rights fi'om those given executive branch employees. For 
example, since January 1996, congressional employees with discrimination complaints 
have been required to choose between two redress alternatives, one administrative and 
one Judicial.’* Under the administrative alternative, an employee files his or her 
complaint with the Office of Compliance-an independent legislative branch agency that 


'*The redress system for congressional employees was created by the Congressional 
Accountability Act of 1995. The act also specifies that, before a congressiona] employee 
chooses either redress alternative, he or she must go through counseling and mediation 
processes. 
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administers the process-with the results appealable to a five-member board. The board's 
decision can be appealed to the U.S. Court of Appeals for the Federal Circuit, which has a 
limited right of review. Under the judicial alternative, the employee bypasses the 
administrative process and files suit in U.S. District Court, with the opportunity to appeal 
the district court's decision to the appropriate U.S. Court of Appeals. The effect of this 
arrangement is to avoid the 'two bites of the apple'-one administrative and the other 
Judicial-currently available to executive branch employees. 

Dual Filings at the Postal Service 

Ihe growing pressures on the administrative redress system-specifically, in the area of 
discrimination complaints-continue a trend on which we last testified in July 1996. The 
latest available data reveal that, from fiscal years 1991 to 1997, the number of 
discrimination complaints filed increased by 56 percent, the number of requests for a 
hearing before an EEOC administrative judge increased by 94 percent, and the number of 
appeals to EEOC of agency final decisions increased by about 61 percent Meanwhile, the 
backlog of requests for EEOC hearings more than tripled, and the inventory of appeals to 
EEOC of agency final decisions increased by nearly 600 percent 

In our recent analyses of the rising number of federal employee discrimination compltunts 
and of EElOC's growing hearings and appeals workload, one significant factor that stands 
out is the Postal Service. The number of postal workers' complaints has represented a 
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disproportionate and increasing share of federal employee complaint filings. In fiscal year 
1996, for example, postal workers represented less than a third (31.2 percent) of the 
federal workforce but accounted for fully half (BO percent) of all the discrimination 
complaints filed by federal workers. In fiscal year 1991, postal workers represented less 
than a quarter (23.9 percent) of the federal workforce but accounted for about 44 percent 
of the complaints filed. Because postal workeis' cases account for a large share of 
complaints filed, they represent a large share of ESlOC's workload, accounting for 47 
percent of the hearing requests filed with EEOC and 44 percent of the appeals to EEOC 
in fiscal year 1997. 

We identified two factots that may help explain why postal workers account for so large 
a share of the complaint caseload. One is that while the number of nonpostal federal 
workers has been falling, the number of postal workers has been gomg up. Between 
fiscal years 1991 and 1996, the munber of nonpostal federal workers decreased by about 
18 percent (fi'om 2,378,934 to 1,948,009), while the number of postal workers increased by 
about 18 percent (ft-om 748,121 to 883,370). The other factor is that postal workers have 
been more likely than their nonpostal counterparts to file complaints. In fiscal year 1996, 
for example, there were 16 complaints filed for every 1,000 postal workers, compared 
with 6.8 complaints for every 1,000 nonpostal workers. 

According to the Postal Service Manager for EEO Compliance and Appeals, one reason 
postal workers are more likely to file complaints than other federal workers is that postal 
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workers allegmg discrimination who are covered under collective bargaining agreements 
have more redress opportunities than nonpostal federal workers covered under collective 
bargaining agreements. Unlike most other federal workers, postal workers can pursue 
two courses of action concurrently. They can (1) file a discrimination complaint under 
the federal employee discrimination complaint process and (2) file a grievance through 
procedures negotiated under the collective bargaining agreement'® The Postal Service 
told us that between 35 and 45 percent of postal workers who file a complaint under the 
federal employee discrimination complaint process also file a grievance. This opportunity 
for dual filings-that is, to take discrimination claims into two forums at once-allows 
postal employees to start two formal procedures based on one allegation. Restricting 
postal employees to one avenue of redress for their discrimination complaints would 
therefore reduce the total munber of formal procedures arising fi-om these complaints. 

Alternative Dispute Resolution CADR'l Offers Some Measure of Reli ef for the Redress 
System 

As we reported in August 1997, private companies and federal agencies have been moving 
toward the use of ADR as one way of reducing the burden of formal redress processes. 


'“Nonpostal employees who work for agencies subject to title 5 of the U.S. Code and who 
are covered under collective bargaiiting agreements must choose between these two 
courses of action. By filing a grievance, for example, a nonpostal employee forgoes the 
option of pursuing a complaint under the discrimination complaint process for federal 
employees. 
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particularly in the case of discrimiitation complaints.‘° The term ADR covers a wide 
variety of dispute resolution processes, such as mediation, usually involving intervention 
or facilitation by a neutral third party. While no comprehettsive data were available on 
ADR results in the private or federal sectors, the five companies and five federal agencies 
that we studied reported generally positive experiences vrith their ADR programs.^ For 
example, the Postal Service, which conducted a fairly extensive evaluation of a pilot 
mediation program in its North Florida District, found that mediation resolved nearly 
three-quarters (74 percent) of the cases in which it was used, and reduced by about one- 
half (from 43 percent to 22 percent) the proportion of informal discrimination complaints 
that became formal complaints. Based on its pilot program experiences, the Postal 
Service decided to adopt ADR throughout the organization. The Postal Service Manager 
of EEO Compliance and Appeals told us the Postal Service believes that its ADR program, 
once fiilly implemented, will have a substantial effect on future caseloads, both at the 
Postal Service and at EEOC. 


^Alternative Dispute Resolution: Employers' Experiences With ADR in the Workplace 
(GAO/GGD-97-157, August 1997). 

^‘The five compaiues were Brown & Root, Inc.; Hughes Electronics Corporation; the 
Polaroid Corporation; Rockwell International Corporation; and TRW Inc. In the federal 
sector, we studied the Department of Agriculture, the Department of the Air Force, the 
Postal Service, the Department of State, and the Walter Reed Army Medical Center. We 
included the Postal Service among federal agencies, even though it is an independent 
governmental establishment, because the Postal Service is bound by most of the same 
discrimination complaint processes that sqjply to most federal agencies. As mentioned 
earlier, however, postal workers are eligible to file discrimination complaints and 
grievances concurrently. 
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Since our report, there has been further emphasis on using ADR in workplace disputes. 

In May 1998, the Resident established the Alternative Dispute Resolution Working Group, 
chaired by the Attorney General, to facilitate and encourage agencies' use of ADR. In 
addition, EEOC's proposals for changes in the regulations governing the EEO complaint 
process for federal employees include a requirement for all agencies to establish or make 
available an ADR program during the informal or ’’pre-complaint" process. Federal 
employees would be able to choose between the ADR or the traditional counseling 
processes without affecting their right to file a formal complaint. 

Based on our work, it appears that the wider use of ADR in the pre-complaint stage of 
the discrimination complaint process could help resolve many disputes before they 
become formal complaints. One reason is that, as EEOC has reported, there may be a 
sizeable number of disputes in the discrimination complaint system that may not involve 
discrimination issues at all. Rather, they reflect basic commuitications problems in the 
workplace, and may be in the EEO process as a result of employees' perceptions that 
there is no other forum available for airing general workplace concerns. EEOC reported 
that there is little question that these types of issues would be especially conducive to 
resolution through ADR. Moreover, ADR generally comes into play in the early stages of 
workplace disputes, and practitioners have told us that it is important to intervene in the 
early stages of such disputes, before the disputants’ positions solidify and become more 
intractable. 
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While our work suggests that agencies would do well to make ADR more widely available 
to their employees, we need to be cautious in how much to expect of ADR programs or 
whether to make them a more formal part of the redress system. One reason for caution 
is that, although ADR programs have been widely perceived as beneficial, most ADR 
programs are relatively new and generally have yet to be evaluated. As a result, we found 
no comprehensive evaluative data on the extent to which ADR has saved time aind money 
by avoiding formal redress or litigation. Further, practitioneis have already noted that 
ADR is not always appropriate, as in cases, for example, when disciplinary action has 
been taken against an employee because of a violation of law. Further, the "A" in ADR 
stands for "alternative.* To the extent that ADR has been effective in federal agencies, it 
has been effective as an alternative to the more formal redress processes. Customarily, 
employees participate in ADR by choice, and when they do, they sacrifice none of their 
rights of recourse to the more established, more structured, and generally better-known 
administrative redress processes. If employees are ever asked, not merely to try ADR as 
an alternative to the formal redress processes, but to rely upon ADR as a substitute for 
them, they may be wary of losing some of their workplace protections. We could, 
therefore, see less use of ADR in the future rather than more. 

Another new policy toward ADR that has been suggested by some-that is, making use of 
ADR a mandatory part of the discrimination complaint process-might also have 
drawbacks. So far, the fact that ADR use among federal employees is voluntary has 
helped ensure, at least to some extent, that employees who participate in the process are 
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willing to try to make it work. If participation in ADR becomes mandatory, some 
complainants will participate in ADR merely because they have to. If that occurs, ADR 
may become just another step in an already lengthy redress process, and help m2ike that 
process even lengthier and less efficient than it is today. 

SUMMARY 

In siunmary, Mr. Chairman, having noted the limited use to which personnel 
demonstration project authority has been put, we believe there is some question as to 
whether it has accomplished, to an appropriate extent, the purpose for which it was 
intended-that is, determining whether specific changes in personnel management policies 
or procedures would result in improved federal personnel management We believe that 
enhancing the opportunities for agencies to pursue innovative HRM poUcies or procedures 
would be likely to create more knowledge about what works and what doesn't As more 
agencies take steps to fashion their HRM approaches to support their missions and goals, 
it would be useful for them to have as many proven HRM approaches available to them as 
possible. 

In another vein, our work has shown that if decisiomnakers hope to resolve the question 
of the extent to which federal agencies use official time and other resources to support 
employee union activities, better data will be needed. But, recognizing as well that data 
gathering can be expensive, we believe that decisiotunakers will need to balance the costs 
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and benefits of the various options for doing so. This December, after OPM reports on its 
current effort to collect data from the agencies, decisionmakers may have a fuller picture 
of the issues involved in requiring agencies to report on the use of these resources, and 
may have more information with which to balance the costs and potential benefits of 
imposing this requirement in the future. 

Finally, we continue to view the administrative redress system for federal employees as 
inefficient, expensive, and time-consuming. Certain steps to relieve undue burdens on the 
system, such as eliminating mixed case appeals, would appear to make good sense, 
provided these actions upheld two fundamental principles: that of fair treatment for 
federal employees and of an efficiently managed federal government In addition, our 
work on ADR suggests that, as one way of providing some relief to the administrative 
redress system, agencies would do well to make ADR more widely available to their 
employees. 

Mr. Chairman, this concludes my prepared statement. I would be pleased to respond to 
any questions you or any other members of the Subcommittee may have. 


(410256) 
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APPENDIX I APPENDIX I 

FEDERAL ORGANIZATIONS SURVEYED ON THE USE OF OFFICIAL TIME 
AND OTHER SUPPORT FOR UNION ACTTVITIES 


Department of Veterans Affairs 
Department of the Army 
Department of the Navy 
Department of the Air Force 
Internal Revenue Service 
Social Security Administration 
Defense Logistics Agency 
National Guard Bureau 
Federal Aviation Administration 
Bureau of Prisons 

Immigration and Naturalization Service 
Forest Service 

National Aeronautics and Space Administration 

Customs Service 

Department of Labor 

Defense Finance and Accounting Service 

Tennessee Valley Authority 

General Services Administration 

Department of Energy 

Environmental Protection Agency 

Department of Housing and Urban Development 

Department of State 

National Park Service 

Food Safety and Inspection Service 

Indian Health Service 

Federal Deposit Insurance Corporation 

Bureau of Ae Census 

Department of Education 

National Oceanic and Atmospheric Administration 
Equal Employment Opportunity Commission 
Natioiud Labor Relations Board 
Office of the Secretary of Defervse 
Corporation for National and Community Service 
Bureau of Indian Affairs 
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Mr. Mica. Thank you, and I guess Mr. Altman does not have an 
opening statement. I thank our panelists. 

A couple of quick questions. First, Ms. Lachance, I have heard 
you comment today on the two-tier evaluation system and not giv- 
ing it enough time. It is my understanding we have had almost a 
4-year trial of the two-tier evaluation. In Social Security, I believe 
it has been IV 2 with 60,000 employees and the reports that we are 
getting back are not that favorable. 

How much longer do you think we are going to have to give it 
to get a good evaluation? 

Ms. Lachance. I think, overall, Mr. Chairman, the idea of per- 
formance appraisals ought to be left to individual agencies to de- 
cide. We all have very different missions, very different budget au- 
thorities, very different pressures that we are working under. I 
think the people that are best able to make the decision on the 
kind of appraisal system they want are the agencies themselves, in 
consultation with their managers and their bargaining unit rep- 
resentatives. 

The idea of a pass-fail system is not a panacea. It will not solve 
all of the problems that we have with an appraisal system, but it 
is an idea that is worth trying. And if the Social Security Adminis- 
tration feels as though it is not working out, or any other agency 
is not happy with it, they can change to something different. 

But the idea still remains, and I think they are finding this in 
the private sector as well, that pass-fail systems give people an op- 
portunity to really focus on solving any performance or behavioral 
issues that an employee has and just takes the onus away of not 
being outstanding. 

Mr. Mica. So would you be willing to allow us to give the option 
to the various agencies to adopt whatever evaluation and rewards 
system, performance 

Ms. Lachance. That is already in place eind we have permitted 
agencies to do that. 

Mr. Mica. And you have no problem with that particular flexibil- 
ity, but when it comes to the question of allowing a variety of com- 
pensation-benefit packages, including retirement, life insurance, 
health insurance, annual leave, things of that sort, you want to 
keep that all intact and standard? 

Ms. Lachance. Yes. 

Mr. Mica. One of the problems I face as chair of the subcommit- 
tee is we are constantly besieged by agencies requesting to grant 
exceptions to some of those requirements that we have in place and 
that lack of flexibility that you are insisting upon. 

For example, I have met with the IRS Commissioner. One of the 
problems he has is attracting folks due to the lack of portability of 
some of the benefits, and he wants 40 people at any salary range, 
just about 

Ms. Lachance. 175,000. 

Mr. Mica. Exactly. And he is trying to attract folks from the pri- 
vate sector with certain expertise who do not want to come into the 
public sector because of your inflexibility. How do we deal with 
that? 

Ms. Lachance. Well, unfortunately, I think we have to take a 
look at situations like the IRS differently than when we look at the 
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government as a whole. Unfortunately, the IRS is in a crisis situa- 
tion, and I think we probably have to go further with them than 
we would normally. 

But the fact is, I think it behooves us as a Government and as 
a single Federal employer to maintain some consistency across the 
board. We do not want to get in a situation where agencies are 
competing against each other for valuable employees, or that there 
is such a different system that people cannot move among agencies 
when it’s appropriate or when they feel there is a better oppor- 
tunity somewhere else. I think we have to look at these things as 
one system and then deal with the crisis and with the problems as 
they arise. 

TTiere is, however, within that, room for flexibility. And that is 
one of the reasons that we are taking a long look at broadbanding, 
which has a wonderful history in demonstration projects and which 
has been successful and that, we think, could be very, very helpful 
to agencies in moving people through the pay grades without some 
of these very constricting and restrictive time elements that are in 
place in the General Schedule. 

Mr. Mica. Well, again, here is a letter, dated yesterday, from the 
Judicial Conference of the United States asking me to find a way 
to provide cafeteria-style benefits for their folks in the judicial 
branch. You say we are not in a crises, but we have agencies, FAA, 
and some of the transportation areas, HHS, some of the scientific 
community, the space programs, there are so many areas where 
you need expertise today and you need portability of benefits, and 
I think we are going to see even more of this. 

I know your job is to keep evei^^hing in a box, but I think that 
we are going to have to address this problem in the real world that 
we are approaching, and we do not want just the second or third 
tier of personnel or expertise available in the Federal work force. 
So I think this is going to come back and haunt us. 

I don’t want to take too much more time, but I will submit a 
number of questions to you. 

Just a quick question for Mr. Brostek. You spent some time talk- 
ing about official time. I think Mr. Miller, from Florida, one of my 
colleagues, this is one of his legislative babies. One of the things 
that you pointed out is there is no good data. Do you think we 
should enact some provisions to, first, get that data? Maybe we 
should have some disclosure of the time. 

The information that you have been able to compile seems a bit 
shaky because of, I believe you mentioned a variety of data that is 
incompatible. I think you used that term. Is there something we 
should do to first compile the data on a standardized basis? 

Mr. Brostek. I think that is kind of a tough decision that we 
can’t make. The tradeoff is 

Mr. Mica. But that would be helpful. At least you could do an 
evaluation. You are giving me guesstimates, is that correct? 

Mr. Brostek. They are not our guesstimates, but they are fre- 
quently the guesstimates of the agency officials we contacted. 

Yes, in fact, that is the case. Inat is the reason why I say it is 
a difficult tradeoff to make. In an ideal world, having perfect infor- 
mation is obviously going to be best for any land of oversight proc- 
ess, but there is a cost associated with collecting the information. 
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We do not know exactly what the cost would be to have a standard- 
ized system, and we do not know how to balance that cost against 
the benefits. There is a judgment that needs to be made. 

Mr. Mica. Maybe I ^dn’t hear right. Did you testify to no data 
from 30 some agencies? 

Mr. Brostek. We collected information from 34 agencies that 
represented a very high portion of the employees who are in the 
union. 

Mr. Mica. What number did you say? Somewhere you had a 
number of agencies that did not have any data. 

Mr. Brostek. Mr. Altman informs me there were two agencies 
without any data at all. 

Mr. Mica. Two agencies. So you got some from the 30 some agen- 
cies? 

Mr. Brostek. As I indicated, it was very inconsistent. We tried 
to collect information for a period of time, several different years, 
and an agency might have data in 1 year and not another; they 
might have information that they could give us from a records sys- 
tem for some of the types of information we were asking for, say 
the number of employees that were charging official time, but they 
might not have systems or records for office space so they would 
have to make an informed ^esstimate of what that is. 

Mr. Mica. Finally, could you tell the committee, or provide us 
later with who are the agencies that provide the data in some form 
that you consider adequate and/or reliable? Any off the top of your 
head you want to 

Mr. Brostek. We could not provide you any agency that we cur- 
rently know to be adequate and reliable because we haven’t actu- 
ally gone in to look at their record systems to see how sound they 
are. Certainly the impression we have, from the survey we con- 
ducted and the responses we got on that survey about how they de- 
velop the data, and that would have been that for all the elements 
that we have talked about here, charging of official time, the office 
space £md the travel and per diem, no agency had record systems 
for all of those pieces of information, to my knowledge. 

Mr. Mica. All right. Thank you. I yield to our ranking member. 

Mr. Cummings. Ms. Lachance, can you talk briefly about this 
pass-fail system as opposed to the other system where you have the 
several tiers? Can you talk about the advantages, disadvantages on 
both? 

Ms. Lachance. Sure, Congressman. 1 think what it comes down 
to is really the agency’s decision about whether they want to focus 
on the label or perhaps focus on the problems that need to be re- 
solved. 

Each agency has a different culture. They should be allowed to 
have input in their choice in this matter. But the fact is that in 
the Federal Government, traditionally, when there is a five-tier 
system, we have always graded employees very highly. That says 
to us that perhaps people are more focused on the label, more fo- 
cused on their rating, than they are in really a true exchange of 
information and a true dialog about some of the performance issues 
that should be on the table and should be discussed. 

The pass-fail system, which in some agencies is working very 
well, and in some areas of the private sector is working very well. 
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is just taking the emphasis off of that. It reeilly lets people just go 
in and deal with some of the issues that need to be discussed, that 
need to be worked on without the pressure of whether they are out- 
standing or whether they simply exceed fully successful. It is just 
a way to give people an opportunity to truly get at the problems. 

Mr. Cummings. That is what I thought. I have been managing 
people for 20 years in the private sector, now here in the public 
sector, and one of the things that I guess I have come to learn here, 
more than anyplace else, is that people really care about how they 
are viewed. In other words, they want to know when they are very 
good or excellent. Probably everybody in this room wants to know 
that whomever supervises them, if anyone, considers them excel- 
lent, very good, poor, fair, whatever. 

I am trying to figure out how pass-fail enhances somebody telling 
an employee that what is on the table is improving your perform- 
ance. Do you follow what I am saying? Maybe I am missing some- 
thing, but it just seems to me if somebody said that I was good, 
and there is a very good and an excellent, it seems to nie that if 
I am sitting down there, I am going to try to figure out how I get 
to excellent as opposed to just this thing of pass-fail. 

If I walk in there and they say you have failed, I would be dev- 
astated, so I don’t know how much conversation we are going to 
have anyway. I have already failed. Do you understand what I’m 
saying? 

Ms. Lachance. Sure. 

Mr. Cummings. Morale is a piece of this. Then there’s another 
piece that is involved in it, and that is just the whole idea of people 
wanting to know where they stand. 

I thir^ either system can lead to some dishonesty. If I don’t like 
you, then you fail. Or if I have got some issues, maybe I don’t like 
black people or I don’t like white people, then I could fail you. 

Ms. Lachance. Absolutely. 

Mr. Cummings. But on the other hand, if I have five tiers, poor, 
fair, and so on, I think that gives me, at least that gives an em- 
ployee an opportunity to say, well, OK, maybe I was fair, but how 
do I improve that. But when you tell them they failed or you tell 
them they pass, and they say, well, I must have been doing pretty 
good. I don’t know what it meeuis, but I know I got past this line 
of failure. So help me. 

Ms. Lachance. I understand. And certainly there is room in the 
Federal Government for both approaches, and I think that is the 
point that I am trying to make. Managers and people who super- 
vise employees have an obligation to sit down and work with each 
person on their performance. In some situations it is easier for 
them just to take the labels off the table and have an honest dis- 
cussion about how things are going, and it is easier in the context 
of everybody passing. 

In other situations, it may be more appropriate for people to get 
very specific about how folks are doing and let them compare each 
other in the workplace and talk about it amongst themselves. But 
the idea is to get to the productive discussion. And we believe that 
each agency could choose or each component of an agency even 
could choose how best to accomplish that and what works best in 
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their own culture. The idea is to just get the label out of the way 
and improve performamce, if improvement is needed. 

Mr. Cummings. Do you all ever do any surveys, has anyone, of 
how employees feel about one system or the other? 

Ms. Lachance. Let me look into that and, if we have, I can get 
back with you on it. 

[The information referred to follows:] 
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We do not know of any agencies that have done widespread surveys of employees to evaluate 
reactions to implementation of two-level appraisal programs (pass/fail) or to assess employee 
opinions regarding the ideal number of appraisal levels. Most Federal agencies were first given 
permission to use pass/fail in September 1995. Agencies’ use of pass/fail has taken place 
gradually since then. For example, the Social Security Administration and the Department 
of Education initiated their pass/fail programs in September 1995 and May 1996, respectively, 
while the Department of the Interior phased in its own pass/fail program from January to 
September 1996. Agencies that have initiated pass/fail approaches have thusfar spent their 
limited resources on designing and implementing their new appraisal programs, rather frian on 
evaluating them. In any event, it is not unusual for implementation of any program change to 
cause misunderstandings or have operational problems in the beginning. These can be worked 
out over time and should not be the basis for eliminating the change. Given the phased 
implementation and the rather limited experience with pass/fail, it is too early for any 
comprehensive analysis of its effectiveness. 

Before 1995, some small j^encies that were not subject to the performance appraisal 
requirements of title 5 implemented pass/fail appraisals. Results were mixed. The National 
Security Agency had about 4 years of experience with pass/fai) and has returned to a five-level 
appraisal program for several reasons, lliese reasons include the agency’s determination that 
supervisors were not giving employees sufficient feedback and that they needed more formal, 
recorded distinctions in performance levels for identifying employees for promotion 
consideration and for developmental needs. Improved program design might have avoided these 
problems. On the other hand, the Overseas Private Investment Corporation also has used 
pass/fail for 4 years and believes that its system has met management objectives. OPIC 
implemented the program in order to improve communications with employees. Each 
employee’s performance is reviewed using a detailed set of objectives. Emphasis during 
supervisor-employee discussions is on the employee’s performance on each objective, not on the 
appraisal “label.” Although the agency has done no formal survey, it reports across-the-board 
satisfaction with the appraisal program. Employee complaints, common before institution of 
two-level appraisals, have been reduced substantially. Managers, employees, and employee 
union representatives are happy with the program. 

A thorough evaluation of pass/fail would have to include an analysis of the appraisal programs 
replaced by pass/fail, the reasons why agencies decided to make a change, the objectives sought 
in implementing pass/fail, and a comparison of agency experience under the two different 
programs. Such an evaluation would take time to complete properly. 



58 


Mr. Cummings. The reason why I ask that is because I am tell- 
ing you I have learned that morale is a very significant thing. You 
can actually kill morale and spend all the money you want on pay 
raises and whatever and still not be productive. The bottom line is, 
when all the dust clears, whether you are effectively and efficiently 
carrying out responsibilities so that you can reach a goal. And I 
guess sometimes I get kind of concerned about the Federal Govern- 
ment amd whether we are doing that. 

Second, there is a question of whether there is a need to raise 
the overtime pay analyzed by OPM. 

Ms. Lachance. We are looking at it. We do think there is an un- 
fair situation with the cap. In fact, there are people who work over- 
time and who end up probably making less than their regular 
hourly rate, which we think is highly inappropriate. We want to 
find a solution that is both fair and cost effective, and we are work- 
ing on that. 

Mr. Cummings. Well, that certainly leads to the next question. 
Have you put a timetable on that? Because you have people who 
may be working like slaves and whose families, they only have 
their kids for a certain amount of time. They want to send them 
to college, they want to ^ve them violin lessons, they want to move 
into a new house, and if we wait 10 or 15 years, then they have 
missed out on a whole lot of life. We only have one life to live. This 
is no dress rehearsal. So I am just wondering what kind of time- 
table we are talking about. 

Ms. Lachance. We are moving on it very quickly. 

Mr. Cummings. I don’t know what that means. I’m sorry. Help 
me. 

Ms. Lachance. I’m sorry. I’m afraid that I can’t give you a spe- 
cific time because we do wEint to work with our st&eholders, but 
we will make sure that it is a priority. 

Mr. Cummings. One of the things that I have applauded Mr. 
Mica on is his efforts to move things along speedily. I really appre- 
ciate that. I just do not want to be sitting here 3 years from now 
and have the same conversations, because I just think that it is a 
disservice to the people who work so hard to do what they do to 
uplift this Federal system that we have. But I would really like for 
you to get kind of specific with me when you get a chance, sooner 
than later. 

Let me go on to something else. Even though under Title V, OPM 
is responsible for trainiim policy, you are opposed to reporting on 
training activities of the Federal agencies. Is that true? 

Ms. Lachance. Yes, sir. 

Mr. Cummings. Why? 

Ms. Lachance, .^eiin this is an agency-by-agency decision. They 
make their own priorities. There is really no govemmentwide regu- 
latory structure or statutory structure, and we are concerned, as 
my colleagues in GAO cited on the official time reports, we are con- 
cerned that another report just adds an administrative burden. 

The agencies do track the efforts and the plans that they have 
for training and some specific information on training. We think 
the information could be obtained there when it is needed in a par- 
ticular situation. But just the idea of creating another govemment- 
wide report, we are concerned, would just add too much of a Wr- 
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den and not really add to any information, add to the body of 
knowledge. 

Mr. Cummings. Why does 0PM want to expand the number of 
demonstration projects now? 

Ms. Lachance. We think that we have learned some extremely 
good lessons. Demonstration projects are a great way to try things 
out and see how they work, get a good evaluation, see whether sit- 
uations ought to be applied govemmentwide. If we have more of 
them, if we take some of the caps off, including the limit on the 
number of employees, if we can have more demonstration projects, 
we can test more issues that are coming up, more proposals that 
are being thought about, and then we have specific information to 
know whether or not to proceed with anything govemmentwide. 

Mr. Cummings. Can you, off the top of your head, and I don’t 
want to put you on the spot, but can you think of one or two dem- 
onstration projects that have been highly successful so we can get 
a feel for what you are talking about? 

Ms. Lachance. Certainly. What I had discussed about 
broadbanding directly comes out of demonstration projects at the 
Department of the Navy’s China Lake and at the National Insti- 
tute of Standards and Technology, and both of those have been put 
into permanent statute through the legislative process. So that was 
a magnificent experiment and we are now proposing that we make 
that option available govemmentwide. 

Mr. Cummings. Other than that? Because you had mentioned 
that earlier. 

Ms. Lachance. We are looking at different kinds of pay setting 
systems, and those are in evaluation now. Skill-based pay, con- 
tribution-based pay, those are in the process now and we think 
they will provide valuable information for us. 

Mr. Cummings. When you say contribution-based pay, what do 
you mean? 

Ms. Lachance. I am afraid I caui’t speak specifically to that one. 
It is relatively new, but we will be glad to get you some informa- 
tion on it. 

Another one I had forgotten about, and I have just been re- 
minded of, is the categorical rauiking demonstration project at the 
USDA, which is going to expire in just a matter of days because 
we have no legislative authority to pursue it. Yet it has been highly 
successful and the stakeholders are pleased with it. The managers 
are tearing their hair out because it is going to expire, but our 
hands are tied when it comes to doing anything else about it for 
now. 

[The information referred to follows:] 

Contribution-based compensation systems (CCS) measure the employee’s contribu- 
tion to the mission of the ot];anization. CCS allows for more employee involvement 
in the assessment process, increases communication between supervisors and em- 
ployees, promotes a clear accountability for individual contribution, and provides an 
understandable basis for salary changes. An employee’s contribution is measured by 
well developed and defined factors, each of which is relevant to the success of the 
o^anization. Examples of factors include technical problem solving, communica- 
tions/reportinjg, and cooperation/supervision. Each factor will have levels of increas- 
ing contribution that correspond to the broadbank levels. The assessment process 
includes employee as well as supervisory input on the level of contribution and ac- 
complishments in each of the factors. Greater levels of contribution lead to higher 
scores, which generally leads to greater impact on pay. 
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Mr. Cummings. I have a lot of questions, but let me ask my last 
one. How would increasing the amount of service accredited em- 
ployees would receive on their performance ratings, for purposes of 
establishing the order of retention and reduction in force, affect the 
two-tier performance system? 

Ms. Lachance. Well, I think we would have to work on that. We 
are opposed to adding any more weight to performance in a RIF. 
First of all, I think we have to do everything we can to avoid RIFs. 
They are disruptive, they are costly and this is not the place to 
deal with poor performance. Dealing with poor performance should 
be done through the appraisal process, and so we are opposing 
that, and we would have to really take a good hard look at how 
we would meld this new proposal with an existing pass-fail system. 

Mr. Cummings. All right. Thank you. 

Mr. Mica. I thank the gentleman and yield now to Mrs. Morelia. 

Mrs. Morella. Thank you, Mr. Chairman. Let me get to a sim- 
ple question first, Ms. Lachance. Do you have any position on the 
TSP provisions? You think they are good, right? 

Ms. Lachance. I think they are great. 

Mrs. Morella. That’s enough. 

Ms. Lachance. Unfortunately, I am probably required to point 
out that there will be revenue implications and that we would have 
to work with my colleagues in the administration to resolve those. 

Mrs. Morella. It is so dumb not to include it, particularly dur- 
ing a time where we keep talking about saving, looking to the fu- 
ture, investments. 

So you potentially feel and 0PM feels it is a great idea? 

Ms. Lachance. Yes, ma’am. 

Mrs. Morella. I don’t see why we can’t work that out. 

You mentioned 

Ms. Lachance. I will do my best. 

Mrs. Morella. Thank you. You mentioned the work that you are 
doing to come up with your own legislation on performance and 
demonstration projects, and again, I am going to tiy to get at you 
for some timetables. 

Where are you in the process of developing your own plan? And 
then, will you be submitting your ideas where you disagree with 
the draft committee bill? 

Ms. Lachance. Yes, yes. We are ready to sit down with the sub- 
committee and the staff and work with all of you almost imme- 
diately. We have some proposals that are further along than oth- 
ers, and we will be glad to share what we have uncovered and cer- 
tainly, too, our conversations with stakeholders with you so that we 
could proceed quickly. 

Mrs. Morella. So you are ready to start just about immediately? 
Because we would really like to get this legislation not only out on 
the floor, passed with everybody’s consensus, but also to get it 
through the Senate too and on the President’s desk. 

Ms. Lachance. Yes, yes. 

Mrs. Morella. How about your new compensation plan. I re- 
member when you were first appointed, the big discussion about 
looking at the compensation plan. Where are you on that? 

Ms. Lachance. Well, we have actually reorganized 0PM to bet- 
ter deal with it and we have staffed up that operation. We are look- 
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ing at immediate flexibilities; again, the broadbanding proposal 
that we are trying to pursue; and we are going to look at other as- 
pects of it in the process. Unfortunately, as you know, anything to 
do with compensation is a very lengthy process and has a lot of 
very strong interested parties, and we want to make sure that they 
are all included in our conversation. 

Mrs. Morella. I was looking ahead at some of the testimony 
from Federal unions and it appears in terms of performance that 
they would like to see agencies have the opportunity to determine 
whether it be pass/fail or what it would be, and is this sort of your 
feeling too? 

Ms. Lachance. Yes, yes, it is very consistent with current prac- 
tice and also where we feel the issue should be. 

Mrs. Morella. Any rate, you are just about ready to submit that 
too? 

Ms. Lachance. We are ready to talk about it. I am not sure 
where we are in specific language or anything, but we can work 
with you and provide any sort of technical assistance that you 
need. 

Mrs. Morella. You also mentioned in your testimony that re- 
cruitment and separation incentives, I believe you said they should 
be simultaneous. 

Ms. Lachance. Yes. 

Mrs. Morella. I just wondered, what recruitment and separa- 
tion incentives do you think should be included? 

Ms. Lachance. Well, unfortunately. Government agencies are 
dealing with very different, unique situations. At the same time 
that somebody is desperately trying to recruit people to deal with 
the Y2K issues, somebody else may be trying to downsize and wind 
down a program that has been terminated by Congress and the 
President. 

So both of those things have to be going on at the same time, 
and what we want to do is try to make permanent some of the pro- 
visions that have worked in the past, like buyouts. We want to 
make sure that agencies know how to use recruitment bonuses and 
retention allowances, and that they are fully informed on all of 
those aspects. 

Mrs. Morella. You will be submitting those to us soon? 

Ms. IoACHance. Yes. 

Mrs. Morella. I noticed also I think with regard to demonstra- 
tion programs, you would like to have the authority to make them 
permanent. 

Ms. Lachance. Yes. 

Mrs. Morella. Because you are concerned using the example 
that you used? 

Ms. Lachance. That is a perfect example of something that is 
working extremely well, that the stakeholders believe in, that the 
managers are thrilled with, and it is literally going to come to a 
dead halt next week. 

Mrs. Morella. How do you see Congress’s role in that then? 

Ms. Lachance. What we are hoping is that we can just eliminate 
that problem so when we do find something that works, then 0PM 
has the authority to make it permanent. In the meantime, we are 
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working with USDA and Congress to see if we can’t take care of 
their immediate problem. 

Mrs. Morella. I have some other questions, but I noticed also 
there are a number of areas that you didn’t mention and I assume 
that no mention means that they are probably OK. 

Ms. Lachance. Well, maybe not. 

Mrs. Morella. There are some sections that deal with the 0PM 
appeals. I notice that Mr. Brostek talked about using the alter- 
native dispute resolution more often. But there is also in this draft, 
and I emphasize draft, repealing the White House conversion op- 
portunity, Hatch Act sanctions, and post employment restrictions 
for political employees. You just felt that wasn’t within your pur- 
view that much? 

Ms. Lachance. Sure. Let me see if I can very quickly go through 
those. The White House conversion authority, that is something 
that certainly parallels the Ramspeck Act which has been repealed. 
I think we are willing to live with Congress’s will on that one. I 
am sorry, I think you said conversion authority for political ap- 
pointees. 

Mrs. Morella. Right. 

Ms. Lachance. We are very, very strong in our belief that any 
citizen should be able to apply for a Federal job, that we should not 
eliminate any group of people from consideration, so we would be 
opposed to that provision. 

I am sorry, I think you mentioned a third, but I can’t remember. 

Mrs. Morella. The Hatch Act sanctions. 

Ms. Lachance. We think that is working just fine now. 'There 
is — it is interesting; I have learned a lot in this job. I am very 
lucky to have it, and one of the things I learned surprisingly in 
dealing with domestic violence and violence in the workplace is 
that you don’t weint the sanctions to be too severe because it actu- 
ally means that people will not report or come forward with any 
suspicions or any concerns about someone’s behavior. I would say 
that probably applies to the Hatch Act as well. We think the sys- 
tem is working fine and we don’t see any need to increase those. 

Mrs. Morella. That is probably a pretty simple thing, though. 
It is like if somebody has left emplojrment, you know, should they 
not be held responsible for something that they did while they were 
there. 

Let me go on to just Y2K. Are you OK onY2K? 

Ms. Lachance. Yes. 

Mrs. Morella. You are OK with Y2K? 

Ms. Lachance. We are more than OK. We are going to be ready 
a full year ahead of time, and I can’t wait to come back here and 
tell you that. 

Mrs. Morella. I can’t wait to look at your timetable that we 
have from my other committee. 

Mr. Brostek, just very briefly, you were pretty succinct. You gave 
us a long testimony, but you are pretty succinct in pulling out the 
appropriate parts of it, and I think that basically what you have 
said is more demos are needed to rejdly justify or point out what 
changes should take place. You need better data for the official 
time concept, and more ADRs for administrative redress. 
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Are you suggesting some areas that might be heavy with the 
time and disruption and the cost? I mean are you adding to the 
burden of kind of collecting more data? 

Mr. Brostek. You are referring to the official time comments? 

Mrs. Morella. Yes. 

Mr. Brostek. Well, we didn’t actually take a position that more 
data needs to be collected. We have documented that there is insuf- 
ficient information if comprehensive data are needed to oversee 
this particular activity, support for union activities. There is not 
sufficient data to oversee that well now. There would also be a cost 
associated with getting that kind of information, and we haven’t 
been able to judge how much cost would be involved, or to weigh 
that cost against the benefit of improved oversight. So we don’t 
know where the bottom line is on that, but we have documented 
that the data are pretty spotty. 

Mrs. Morella. Well, I appreciate you pointing out also the bene- 
fits of official time as you see it. 

Any other response you have to what Ms. Lachance has said? 

Mr. Brostek. One thing that I might note is that in the dem- 
onstration area, we have now I think maybe two or so active 
projects, and the issue might not be so much that we need an in- 
crease in the cap, but a more efficient use of the cap that we cur- 
rently have, and whatever is inhibiting agencies from coming in 
and getting demo authorities established at this time might be a 
fruitful area to look at. 

Mrs. Morella. Fine. I know I have taken enough time, Mr. 
Chairman. Thank you very much. 

Mr. Mica. The Chair recognizes the gentleman from Texas, Mr. 
Sessions. 

If he will yield to me for just a second. 

Mr. Sessions. I would be pleased to. 

Mr. Mica. I have a followup question to Mrs. Morelia’s question 
to the 0PM Director. 

You said that everything was copacetic with the Hatch Act, and 
yet under Malone Utley, the Merit Systems Protection Board has 
weakened some of the penalties imposed. They have said that if an 
individual, or a party resigns during a processing of a complaint, 
no penalty cem be imposed. There is also a DeMeo decision too that 
also weakens the Board’s ability, or the Hatch Act’s ability to go 
after violations. 

I understand that 0PM filed a petition to reconsider Malone 
Utley, so there is some concern? It is not all 

Ms. Lachance. Yes. Well, there is concern with interpretation. 
I am not sure that we need a change in the statute. So actually, 
we are concerned with how the statute is being interpreted, but we 
think that the statutory language is sufficient. 

Mr. Mica. But you are, in fact, appealing that? 

Ms. Lachance. Yes, we are. 

Mr. Mica. Thank you. I yield back. I thank the gentleman for 
yielding. 

Mr. Sessions. Thank you, Mr. Chairman. 

My first comments would be to Ms. Lachance, and I appreciate 
you allowing me to make some bit of observation here. On page 8 
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of your testimony you state, “We are disappointed in the proposed 
bar on two-tier performance evaluation systems.” 

I would like to join in with my colleague, Mr. Cummings, and 
state that I believe that this two-tier performance system is bad. 
It is not the way we should go, and I hope that you have heard 
from at least two people on this subcommittee that disagree with 
you. So I would like for you to hear that from me also. 

Ms. Lachance. Thank you. 

Mr. Sessions. Page 2 of your testimony says, “We believe the 
government’s interests are best served by maintaining consistent 
approaches in some areas such as employee benefits and effective 
due process protections.” 

Part of the discussion that my chairman had with you dealt with 
portability of pension plans, the opportunity for more savings; my 
colleague, Mrs. Morelia, talked about the importance of that, sav- 
ings and investment and the opportunity for employees. 

Does this consistent approach in any way have to do with what 
I would call the market system; in other words, what is offered out 
within corporations today and the law that other people in the pri- 
vate sector are allowed to utilize? 

Ms. Lachance. I think what we are trying to get at is that com- 
pensation and benefits in the Federal Government ought to be a 
unified plan, and that somehow or other, peeling off a certain seg- 
ment to test a new approach to retirement, or health benefits or 
something else that is so fundamentally important to people’s lives 
and their livelihoods is something that we are going to be very, 
very cautious about. I take this responsibility that I have on beh^f 
of Federal retirees and Federal employees very seriously. I know 
you all do as well. But I just want to make sure that everyone un- 
derstands that we are going to be very, very cautious. Anything 
that we can do within the context of an overall strategy to improve 
the benefits I think is great and I will back you up completely. 

Mr. Sessions. I find it interesting that, with great respect to you, 
and I know we are engaged now in some dialog and that is good, 
but “new” and “cautious?” What bothers me, because I am talking 
about what is established, not new, and what is not cautious, but 
actually the marketplace. 

What I am interested in is Federal employees having the oppor- 
tunity that any other citizen in this country would have, the ability 
to have portability, the availability to have their benefits a defined 
benefit package that is given to them so that they know where they 
stand, so if they were downsized, if they chose to leave, or if they 
had a change in their life, just like what would be out there in the 
private sector that I had an opportunity to enjoy — ^as you may 
know, I spent 16 years in the private sector. When I made a deter- 
mination it was time for me to leave, I was able to take that pack- 
age with me. Today, that is unavailable by and large to people in 
the Government. Tliat is not new, this is something that is there, 
and I don’t see the cautions that are necesseiry to protect people. 

Ms. Lachance. In fact, the FEES retirement system is portable 
and it does have a savings component and it does very much look 
like the private sector, so I think in many ways, we have dealt with 
some of the issues, and that has been around for 10 yeeirs. I am 
perfectly willing to look at anything else that you feel may be ap- 
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propriate that we are not now doing. I just want to make sure it 
is in the context of an overall strategy, not something that is done 
in a piecemeal basis for a certain segment of employees. 

Mr. Sessions. Really what you are saying is the TSP portion is 
portable? 

Ms. Lachance. Yes. 

Mr. Brostek. If I might inteqect, it is both the TSP portion and 
the Social Security of FERS that will be portable. There is a de- 
fined benefit portion that is one of the three chunks of the pie that 
are provided to the employees under FERS. That defined benefit 
portion is less portable than Social Security and the thrift savings 
plan. 

Mr. Sessions. Well, I am hoping that in the short term that the 
word “new” can be marketplace and the word “cautious” can be 
what is happening out there today, and that we can get to that 
quicker. 

I would like to now change some of the questioning and go di- 
rectly to what Mr. Brostek talked about, but I would like to ask 
you. 

We heard about the union activities. Once again, my background 
is I spent 16 years in dealing directly with communication workers 
of America, loved all 16 years of working with them, I do under- 
stand the need for activity between workers and management. 

What is the rule, what are the rules, or what is the law in deal- 
ing with lobbying activities in relationship to this? He talked about 
union activities. What is the rule or the law? For instance, would 
there be any employees of the Federal Government that are being 
paid today that would be in this hearing or would come up on the 
Hill? 

Ms. Lachance. I believe that it is appropriate for union rep- 
resentatives to represent the views of the union to Members of 
Congress. 

Mr. Sessions. Paid for by the Federal Government, or paid on 
union time? 

Ms. Lachance. Paid as part of official time. 

Mr. Sessions. And you think that is correct? 

Ms. Lachance. Yes, I do. 

Mr. Sessions. Do you have any estimate or knowledge, Mr. 
Brostek, about the number of hours that they are paid to lobby as 
opposed to help in union activities within the business to make the 
workplace more conducive? 

Mr. Brostek. We don’t, sir. 

Mr. Sessions. You don’t? 

Mr. Brostek. We have not been able to get that information. 

Mr. Sessions. You have nothing there. Well, I will tell you that 
I am disturbed to hear that the administration believes that this 
lobbying effort is permissible as opposed to workplace enhancement 
activities directly related to job place performance. I am dis- 
appointed to hear that they would allow employees to be out of 
their workplace and I did not know that until today and I am deep- 
ly, deeply disturbed by that, and I hope that we will be able to cor- 
rect that, and I am disappointed to hear that you would agree with 
that. 

Thank you, Mr. Chairman. 
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Mr. Mica. Thank you. 

Ms. Norton, did you have any questions? 

Ms. Norton. Just to follow up on the question that was just 
raised about reporting of activities and activities by union members 
on official time. Does the Federal Government policy in any way 
parallel the policy of the private sector with respect to such officii 
time? 

Ms. Lachance. I believe it does, although I can’t say that I speak 
from expertise on that. But that has been the holding of the FLRA, 
and I believe they probably based it on private sector experience. 

Ms. Norton. Have there been reports of excessive use of time or 
of abuse of official time by collective bargaining representatives? 

Ms. Lachance. Not to my knowledge. 

Ms. Norton. Would it be possible for representatives — do collec- 
tive bargaining representatives represent all employees or only em- 
ployees in the union? ^ 

Ms. Lachance. No, ma’am, they have a very, very wide ranging 
obligation. 

Ms. Norton. I can’t hear you, please. 

Ms. Lachance. I am sorry. TTiey have a very, very broad obliga- 
tion to represent all of the members in the bargaining unit, not just 
those who pay dues. 

Ms. Norton. Would it be possible for them to represent all of the 
employees in the bargaining unit without official time? 

Ms. Lachance. I don’t believe so. I believe that would make their 
job very difficult. 

Ms. Norton. If there have not been reports of abuse of official 
time, do any of you have any knowledge of abuse of official time? 

Ms. Lachance. I do not. 

Mr. Brostek. We haven’t specifically studied that to see if there 
have been abuses. 

Ms. Norton. Have there been complaints to you from agencies 
or management? 

Mr. Brostek. There haven’t been complaints to us. 

Ms. Norton. Well, who in the world would they make them to, 
if not you? 

Mr. Brostek. Perhaps Members of Congress. 

Ms. Norton. This Member has heard no such complaints. Thank 
you, Mr. Chairman. 

Mr. Mica. Thank you. Mrs. Morelia, did you have any additional 
questions? 

Mrs. Morella. No. 'Thank you. 

Mr. Mica. Mr. Cummings. 

Mrs. Morella. I would like to submit them though, Mr. Chair- 
man, if I might. 

Mr. Mica. Yes, without objection. I have a number of pages, 
reams. 

Ms. Lachance. And if I could also ask permission of the Chair 
to submit things that we perhaps have not touched on. 

Mr. Mica. Without objection, it vdll be made part of the record. 

I recognize Mr. Cummings. 

Mr. Cummings. I just have two or three questions. I want to go 
back to an einswer to a question that Mr. Sessions was asking, and 
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you used the analog of domestic violence. Can you go back to that, 
because I think I missed that? 

Ms. Lachance. Sure. It was probably a little bit of a reach, but 
what we have learned in the workplace violence arena and the do- 
mestic violence arena is that you do not want to state a policy like 
there will be zero tolerance or that somebody will be immediately 
dismissed, because the problem is then that people don’t report it, 
because they are so concerned at how severe the penalty is. I think 
that lesson applies in a number of arenas beyond that. 

Mr. Cummings. I am just wondering, what does 0PM do, if any- 
thing, what kind of guidance is given to these agencies with regard 
to helping poor performers? 

Ms. Lachance. We have actually a record that we are very, very 
proud of, and we are making use of every available technology to 
make it easier for managers to deal with the issue of performance 
in the workplace. One of the things we are most proud of is a CI>- 
ROM that we have just develop^ that has been extensively cir- 
culated that literally will just deal with performance issues from 
soup to nuts and that a manager can keep on their desk and work 
with whenever there is an issue that comes up. It has sample let- 
ters. It is a wonderful tool. We are very excited about it. We have 
gotten wonderful feedback. We are constantly working with agen- 
cies on specific seminars and workshops to bring some of these 
issues to the forefront and help managers deal with it. 

Mr. Cummings. Thank you. That’s 5l. 

Mr. Mica. Thank you. I have just one final ^estion. Ms. 
Lachance, when our subcommittee staff visited the office of OPM’s 
union local, they found 17 phone lines — this is I guess last year, 
17 phone lines, 11 computers, and campaign literature of Mrs. 
Morelia’s opponent. Does 0PM still provide these facilities to the 
local, and what efforts are being made to ensure that campaign ac- 
tivities are not repeated on Federal property? That was in 1996. 

Ms. Lachance. We are, in fact, providing office space 

Mr. Mica. The same amount of equipment? 

Ms. Lachance. Office equipment. I can check on that and get 
back with you to see what the specifics are, but in fact, we are still 
providing that. I did not provide the campaign literature, and it is 
extremely 

Mr. Mica. She didn’t ask me to ask that, the staff did. 

Ms. Lachance. I understand. 

Mr. Mica. It does look bad when 0PM is distributing literature 
of one of the opponents of one of the prime members of the panel. 

Ms. Lachance. OPM was not distributing the literature, Mr. 
Chairman. 

Mr. Mica. Thank you. I feel more reassured today, and I am sure 
Mrs. Morelia does. 

Mrs. Morella. Thank you for asking that. 

Mr. Mica. I didn’t mean to embarrass her, but again, it does 
raise eyebrows, and it isn’t proper on Federal property. 

Well, I want to thank both Ms. Lachance and Mr. Brostek for 
their testimony today and for their participation. 

I know this draft has a number of controversial proposals from 
a wide variety of the membership of the House, and we are going 
to do our best, as I said, to incorporate these recommendations into 
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an omnibus bill. If not, there are a number of vehicles that will 
pass the Congress and also receive the signature of the President. 
There is no telling where these provisions may be tucked in from 
time to time, so just 

Ms. Norton. Mr. Chairman, if I could interrupt for a moment. 

Mr. Mica. Ms. Norton. 

Ms. Norton. Ms. Lachance, we don’t know whether the cam- 
paign literature was simply brought in and was to be taken else- 
where, or if it was on the premises to be used. It does seem to me 
that we would avoid that problem if 0PM would simply send a no- 
tice reminding collective bargaining agents that the facilities can- 
not be used in any way for campaign activities so that this does 
not arise as a problem. Again, we don’t know how it was being 
used, but we certainly don’t need to hear about instances like this 
when all 0PM would need to do is to remind people, particularly 
during campaign season, and particularly now that under the 
Hatch Act there are certain rights that Government employees 
have that they didn’t have and they have just gotten those rights 
fairly recently, it seems to me it is an obligation of 0PM to remind 
people about what the rules are. 

Thank you, Mr. Chairman. 

Mr. Mica. Well, thank you for those comments. 

Again, 1 do thank both of you for your participation here today 
and I also look forward to your working with us as we try to craft 
a couple of these changes and incorporate them, as I said, into an 
omnibus bill, or into legislation that will pass and receive the sig- 
nature of the President. 

So with that, we will leave the record open. I will dismiss this 
panel and thank you again. 

We will call the second panel, if we may. Staff, can we go ahead 
and change the name plates. 

Our next panel consists of Mr. Grover Norquist, president of 
Americans for Tax Reform; Mr. Robert Moffltt, vice president, Do- 
mestic Policy Studies, the Heritage Foundation; Mr. Randel John- 
son, vice president for labor policy, U.S. Chamber of Commerce; 
and Mr. John Just-Buddy, from Bowie, MD. 

Some of you are new witnesses to our subcommittee. We do have 
a policy as an investigations and oversight subcommittee of swear- 
ing in our witnesses, and we also have a policy of asking you to 
try to limit your remarks to the subcommittee to 5 minutes, and 
we will welcome and include in the record any extraneous or 
lengthy material. 

So if you would all stand and raise your right hands. 

[Witnesses sworn.] 

Mr. Mica. The witnesses answered in the affirmative. 

I want to again welcome our panelists, and I will recognize, first, 
Mr. Grover Norquist. You are recognized. Welcome, sir. 
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STATEMENTS OF GROVER NORQUIST, PRESIDENT, AMERI- 
CANS FOR TAX REFORM; ROBERT E, MOFFITT, VICE PRESI- 
DENT, DOMESTIC POLICY STUDIES, THE HERITAGE FOUNDA- 
TION; RANDEL K. JOHNSON, VICE PRESIDENT FOR LABOR 

POLICY, U.S. CHAMBER OF COMMERCE; PATRICK KORTEN, 

CATO INSTITUTE; AND JOHN I. JUST-BUDDY, BOWIE, MD 

Mr. NorQUIST. Thank you. I would like to submit my written tes- 
timony. 

Mr. Mica. Without objection, that will be made part of the 
record. Thank you. Go ahead. 

Mr. NorQUIST. I would just like to briefly do two things. The first 
is to endorse Congresswoman Connie Morelia’s proposed H.R. 2566, 
to make it easier for Federal employees to save more money in 
their 401(k)’s. I think that is a particularly important innovation. 

Second, with respect to the proposal that Pete Sessions and the 
subcommittee staff have put together to make it possible for people 
who work for Congress and the White House and political ap- 
pointees to have the option of a defined benefit plan for their re- 
tirement, rather than as an add-on, but as an alternative. 

I just point out that this is something that is happening across 
the country in the States. A number of States have either acted or 
are in the process of acting to give people that opportunity. It 
began years ago for people in higher education, particularly at 
State universities, because people tend not to stay in one place for 
a long period of time, which the traditional defined benefit plans 
were structured for. But as many Americans come to Washington 
to work for Members of Congress or to work for a President as a 
political appointee or at the VVTiite House, they may not be here for 
5 years, may not have am opportunity to vest, so I think it is a good 
idea and one that we are very supportive of to give people the op- 
tion of a defined contribution or 401(k) equivalent, rather than to 
go into the defined benefit plan. 

Arizona is adopting this statewide. It is being discussed in Flor- 
ida with bipartisan support. It has actually passed in Michigan and 
in California for workers, but again, in 48 States it is allowed for 
higher education, and I would suggest to you that people who work 
briefly and move from university to university are very similar to 
people who come to Washington and may work on Capitol Hill for 
a few years or work for a President for a few years and move on. 

Thank you. 

[The prepared statement of Mr. Norquist follows:] 
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June 24, 1998 

Over the past 20 years, the private sector has shifted dramatically toward “defmed 
contribution” pension programs, while the public sector has remained tied to old- 
fashioned “defined benefit” plans. Recently, some state and local governments have 
shifted to defined contribution plans, benefiting both workers and taxpayers. The Federal 
government should allow its employees to choose a full defined contribution plan in place 
of its defined benefit plan. 

The Federal Employee Retirement System 

All Federal employees hired after 1983 are automatically covered under the 
Federal Employee Retirement System (FERS). This is a traditional defmed benefit plan, 
where worlcers are promised a specific benefit amount for each month in retirement. 

Workers pay 0.8% of their wages to FERS, and the Federal government pays all 
remaining expenses, which run about 1 1.4% of payroll. In defined benefit plans, these 
contributions are paid into a common investment pool which is managed by the employer 
or some investment expert. But the Federal government does not save and invest FERS 
contributions, it credits the Civil Service Retirement and Disability Fund with the 
contributions, and then spends the money on general expenses. The Civil Service Fund 
cunently holds about $400 billion in such credited funds, which means only that 
Congress has already authorized spending up to this amount on civil service retirement 
benefits. But the benefits will be financed out of current revenues each year as needed. 

To receive FERS benefits, the employee must have at least 5 years of 
Federal service. Workers can start receiving FERS benefits at 55 after 30 years of 
Federal service, at 60 after 20 years of service, and at 62 after 5 years service. Benefits 
for those retiring at 62 or above are equal to 1.1% times years of service times the 
average salary for the three highest years in a row. For those retiring before 62, the 1.1% 
is reduced to 1%, and benefits are reduced by 5% for each year of retirement before 62, 
Benefits payable to retirees 62 and older are indexed to inflation, although if inflation 
equals or exceeds 3%, then the adjustment is the inflation rate minus one percentage 
point. 

Federal employees are eligible as well for a defined contribution retirement plan 
to supplement their defmed benefit plan. Under a standard defined contribution plan, the 
employer generally just contributes a specified percentage of the worker’s salary to an 
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individual investment account for the worker^ along with contributions from the worker. 
The worker then directs investment of the funds over the years, within certain limits. The 
worker’s retirement benefits then equal the accrued value of the investments. 

The supplemental Federal defined contribution plan is called the Thrift Savings 
Plan(TSP). The Federal employer contributes 1% of wages to the account of each 
worker, and will match employee contributions up to another 3% of wages. The Federal 
employer will then pay half of additional employee contributions up to another 5% of 
wages. Employees can pay up to 10% of their wages into the plan. Workers can then 
choose to have their funds invested in a stock fund, bond fund or money market fund, 
which are administered by investment managers under Federal auspices. About 88% of 
eligible Federal workers in the FERS system contribute to these TSP accounts. 

Workers who started Federal employment before 1984 can remain in the older 
Civil Service Retirement System (CSRS) in effect before that date. CSRS is similar to 
FERS, with a supplemental TSP option as well. 

Annual Federal expenditures for these programs are currently over $40 billion, 
and are projected to rise to about $250 billion by 2040. 

Pension Liberation 

Federal employees should have the freedom to choose to invest the enormous 
amount of funds that are now going into the Federal defined benefit system in their own 
individual accounts in a defined contribution system. They would then oversee the 
investment of those funds themselves, generally choosing mutual funds or other 
investment managers. Those workers who wanted to stay in the current defined benefit 
system would be free to do so. 

Such reform would produce several important benefits for workers and taxpayers. 
Benefits for Workers 

Portability - Workers would have greater portability with the defined contribution 
plan, as they can simply take tfieir investment account with full employer contributions 
with them wherever they go. 

Immediate Vesting - In the defined contribution plan, the employer’s 
contributions to the individual account become the full property of the worker upon 
payment. 

Personal Control - In the defined contribution plan, the retirement funds for each 
worker are under the control of the worker in their own individual accounts. Workers can 
consequently adopt the investment strategies and benefit plans that best suit their own 
individual needs and preferences. 

Higher Benefits - At standard market investment returns, all shorter term workers 
staying in Federal employment less than 15 years or so would receive substantially higher 
retirement benefits from the defined contribution plan, primarily because the defined 
benefit plan is skewed to favor longer term workers. But even longer term workers may 
well get more from the defined contribution plan, as workers do not seem to be getting 
the most for their money in the defined benefit plans. 

Fair Benefits - In the defined contribution system, workers would all receive the 
full market value of their funds, with no opportunity to skew the benefits towards longer 
term workers, as in the defined benefit plan. 
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Freedom of Choice - The defined contribution plan maximizes workers’ freedom 
of choice, so that they can choose their own investments, investment strategies, 
investment managers, and benefit structure. Workers would also be free to choose either 
the defined contribution or defined benefit plan. 

Benefits for Taxpayers 

Greater Control Over Costs - With a defined contribution plan, the government is 
responsible only for a specified contribution each year. 

No Unfunded Liability - The defined contribution plan eliminates the danger of 
any unfunded liability that taxpayers must cover to meet benefit costs. Under this plan, 
the Federal employer just pays a specified amount into the worker’s account each month, 
and bears no further responsibility or costs for the funds. The Federal system currently 
has an unfunded liability of about $550 billion that future taxpayers must cover. 

Reduced Costs — The greater investment returns through a fully funded defined 
contribution plan should allow the Federal government to reduce its costs, as well as 
providing higher benefits for workers. The defined contribution plan also has lower 
administrative costs for the Federal government, as it would then just pay a specified 
monthly amount into each worker’s account without bearing the costs of benefit and frmd 
administration. 

Pension Liberation in the States 

A trend is now developing among the states to begin to shift public employee 
pensions towards defined contribution plans. Michigan adopted a comprehensive defined 
contribution system for state workers in 1996. California began adopting such a plan for 
some of its workers that year as well. Ten states Imve now adopted a defined contribution 
option as an alternative to a traditional defined benefit plan, for at least a portion of their 
workers. Legislation providing for such reform is now pending in 6 states, and formal 
legislative studies regarding possible reform are under way in 12 states. 

An Initial Option for Political Appointees and Congressional Staff 

Starting Federal pension reform with an option for political appointees and 
Congressional staff would be highly desirable. These employees would then have the 
choice of switching the funds now going into the Federal defined benefit (DB) plan to a 
defined contribution (DC) plan instead. Under the DC plan, the employer and employee 
contributions would be paid into an individual investment account for each worker. The 
worker would choose an investment manager to handle the account, and the contributions 
and investment returns would accumulate lax free until retirement. These funds would 
then finance retirement benefits for the worker. Current workers who chose the DC plan 
after years of payments into the DB plan would receive a contribution for their DC 
accounts equal to past employer and employee contributions on their behalf to the DB 
plan plus investment returns on those contributions. 

This would have important benefits for both workers and taxpayers. Workers 
would have greater portability with the DC plan, as they would simply take their 
investment account with them wherever they go. The employer’s contribution to the DC 
account would become the full property of the worker upon payment, providing for 
immediate vesting. In the DC plan, workers would all receive the full market value and 
investment returns on their funds, with no opportunity to skew the benefits towards 
longer term workers as in the DB plan. This will result in much higher benefits under 
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the DC plan for shorter term workers. Moreover, at full market investment returns, even 
longer term workers may well receive higher benefits from the DC plan. 

For taxpayers, the DC plan provides greater control over costs, as the government 
is responsible only for a specified contribution for each worker each month. There is no 
possibility with the DC plan of any unfunded liability that taxpayers must cover to meet 
benefit costs, as the government is liable only for the specified contribution to each 
worker’s account each month. The taxpayer bears no investment risk that may result in 
funding shortfalls due to subpar performance by government investment managers or 
other managers the government may pick. The DC plan would also enable the 
government to reduce its administrative costs, and possibly its funding costs as well, due 
to the full market returns of the DC plan. 

Since political appointees and Congressional staff tend to have shorter tenure and 
greater turnover, starting the option for them first would be desirable, as they are losing 
the most under the current system. Moreover, this would allow these policymakers to see 
the benefits of the reform first hand, and provide a foundation for eventually expanding 
the option to all workers. 

District of Columbia Pension Assets 

We have very timely illustration of the differences between pensions funded 
through the traditional method of funding defined benefit federal systems and fVmding 
them tlirough real assets. Last year, when the Federal Government assumed liability for 
the pension funds used to pay retirement benefits for the District of Columbia’s teachers, 
police, and fire fighters, the Treasury acquired assets valued at $4.2 billion and an 
unfunded liability of nearly $5 billion. Because the D.C. Retirement Board had invested 
more than 60 percent of those assets in equities, during the past year they earned an 
additional $800 million. According to a recent report from the D.C. Retirement Board’s 
auditor, those assets now exceed $5 billion. 

As a result of these real earnings, not only did the assets increase, but the D.C. 
Retirement Board was able to pay its current obligations, and increase the capital 
available to pay future pensions. Under the terms of the legislation that authorized the 
transfer of these assets to the Treasury, however, the trustee who will manage those assets 
is expected to convert them to nonmarketable Treasury securities. In contrast to the 28 
percent that the D.C. Retirement Board earned on these assets last year, or the 10 to 12 
percent that the actuaries assume as a standard 10-year rate of return on these 
investments, the nonmarketable Treasury securities will accumulate “ interest” at rates of 
three to five percent per year - every nickel of that to be paid as obligations on future 
taxpayers. Where the return on investment earned by the D.C. Retirement Board might 
have developed sufficient assets to meet the fund’s obligations for 1 5 years, the “interest” 
that taxpayers pay on Treasury securities will exhaust those funds in less than 1 0 years. 
No private sector fund manager would tolerate such a squandering of assets. 

As the Congressional Budget Office testified to this Subcommittee last year, the 
practice of funding future retirement benefits by obligating future generation of taxpayers 
is unsustainable. The D. C. Retirement Board has provided a fine example of the 
advantages that can result from effective investment policy. The Subcommittee, by 
recommending a well-planned shift to investment accounts has recommended a course 
that will provide for truly independent retirement funding for federal employees while 
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increasing their flexibility to move between government and private employment. Such a 
transition deserved swiff enactment, and I am pleased to support the measure today. 
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Mr. Mica. Thank you for your testimony. 

We will now recognize Robert E. Moffitt with the Heritage Foun- 
dation. 

Mr. Moffitt. Thank you, Mr. Chairman. My name is Robert E. 
Moffitt. I am the director of domestic policy studies at the Heritage 
Foundation. Before my service at Heritage, I served in the Reagan 
administration as Deputy Assistant Secretary for Legislation, and 
for the Department of Health and Human Services, and also at the 
U.S. Office of Personnel Management. 

The views I express here in this testimony today are my own, 
and they should not be construed as representing any official posi- 
tion of the Heritage Foundation. However, leading and managing 
the Federal work force is at the heart of an efficient government. 
The Civil Service Reform Act of 1978 was a historic attempt by 
President Carter and the Congress to make Government more di- 
rectly accountable and more efficient and more effective. The Civil 
Service Subcommittee today is likewise proposing another ambi- 
tious program of legislative initiatives to improve the effectiveness 
and the efficiency of the Federal Civil Service. These initiatives are 
comprehensive and range from the use of Federal demonstration 
programs to changes in the Hatch Act to broader changes in the 
Federal retirement program. 

In the course of my testimony I want to confine my remarks to 
matters touching upon the relationship between career and non- 
career employees and functions, proposals to increase the role of 
performance, and proposed changes in the Federal benefits pro- 
gram. 

The subcommittee is proposing to make sure that Federal em- 
ployees appointed under political authorities; that is. Presidential 
appointments and Schedule C, would be prohibited from competing 
for career positions until a change in administration; would prevent 
White House staff from careering into civil service positions just 
after 3 years in the Executive Office of the President, and impose 
tougher penadties for Federal employees who violate the Hatch Act. 

Mr. Chairman, all of these proposals would serve to brighten the 
line between career and noncareer employees and functions. To- 
gether, these proposads would thus ensure the personal account- 
ability of political appointees and protect the integrity of the civil 
service. 

Before commenting on the specifics of these proposals, I would 
like to offer the subcommittee some perspective on their impor- 
tance. Maintaining a bright line between career and noncau'eer 
functions and employees is a perennial challenge for the executive 
branch of the Government. At the same time, respecting the pre- 
rogatives of the executive has been a continuing challenge for 
Members of Congress. Members of Congress, regardless of their dif- 
ferences with an administration, must respect the right and the 
duty of the President to appoint his own men and women. Remark- 
ably, Members of the 104th Congress, perhaps motivated by politi- 
cal hostility to the President, at one point proposed cutting the al- 
ready tiny number of executive branch political appointees. Such a 
wrong-headed policy would not only weaken the President’s control 
over the execution of his policy, but also would undermine his over- 
all management of the Government. 
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The failure to understand or appreciate the distinct functions of 
career and political appointees is a recurrent source of pain and 
embarrassment for executive branch officials in both Republican 
and Democratic administrations. The abuse of the career civil serv- 
ice for partisan political purposes, or the bureaucratic usurpation 
of sensitive policymaking by career staff is a dual threat to good 
government and sound management. 

In the interest of sound management, President Carter recog- 
nized this and moved the responsibility down the management 
chain to successively lower level political executives and then to ca- 
reer executives and managers, and finally down to the level of 
where the work is performed. 

The subcommittee proposal would authorize civil monetary pen- 
alties and employment debarment for former Federal employees 
convicted under Hatch Act violations during their Federal employ- 
ment. This would be a welcome change in policy direction. Mem- 
bers of Congress have already weakened the Hatch Act prohibition 
on political activity by career employees, creating a major breach 
in the division between career and noncareer status by politicizing 
the careerists. Career civil servants are today permitted to become 
more politically active and involved in partisan political campaigns. 
As they do, they will become subject to increased political pressure 
from politically active supervisors. This proposal at least raises the 
costs of a violation. 

The committee proposal, consistent with the repeal of the 
Ramspeck Act, would stop White House staff from careering into 
competitive service based on 3 years of service in the executive 
branch of the President. The proposal would also prevent political 
appointees from competing for career positions until there is a 
change in the Presidential administration. These proposals prevent 
even the appearance of impropriety and embody a recognition that 
the failure to insist on a clear dividing line between political and 
career functions means that neither will be respected. 

While political appointees are attracted to “careering in” for job 
security or for protection, they do not always leave their political 
loyalties behind, nor do they lose their ability to act politically in 
career jobs. This is why career associations like the National Acad- 
emy of Public Administration have opposed the earlier weakening 
of the Hatch Act. 

The subcommittee is proposing to increase the weight given to 
performance in reduction in force procedures, to increase agency 
authorities to give incentive awards to employee groups, to deny 
automatic within-grade increases in the GS schedule outside of per- 
formance, and eliminate the two-tier pass/fail system for employee 
performance evaluation. All of these proposals would enhance the 
effectiveness and accountability of the Federal civil service. 

The subcommittee proposal would also provide for group awards 
in those instances where team projects make individual awards im- 
practical. This too advances the pay for performance principle. It 
should be noted here that this proposal also builds upon a biparti- 
san tradition. Both President Carter and President Reagan sup- 
ported the creation of financied incentives to reward individual 
servants for good work and they supported the idea of allowing 
Federal agencies to retain the money saved for management im- 
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provements, the innovation funds as a reward for management effi- 
ciencies. 

The subcommittee proposals to increase the role of performance 
as the basis of employee retention in reduction-in-force efforts in 
Federal agencies would also extend the performance principle 
throughout the entire work force. 

The subcommittee has offered a number of proposals dealing 
with retirement benefits. The first is to establish, beginning in 
2001, a system that would divert a portion of the Federal employee 
retirement contributions to Thrift Savings Plan in lieu of the Civil 
Service Retirement and Disability Fund, and gradually increase 
that portion of retirement contributions. 

The subcommittee is also proposing to authorize new employees 
to participate in the TSP upon hiring and giving new hires the 
right to roll over private sector furlough and 401(k) plans into the 
Thrift Savings Plan and also allow all Federal workers to contrib- 
ute to the Thrift Savings Plan up to the IRS limit of $10,000, re- 
gardless of income. 

Finally, the subcommittee is talking about creating a fully port- 
able retirement option for political appointees and congressional 
staff. These are all excellent proposals. A fully portable and indi- 
vidually directed system, based upon 401(k) private plans, much 
like those found in the private sector, where the employee is fully 
vested and can move assets as the best option for the next genera- 
tion of Federal workers. A fully portable plan removes the major 
impediment to employee mobility. Members of Congress should 
move toward such a system for the entire work force and dramatize 
the tangible benefits of a portable new system, including returns 
on private sector investments for both employees and taxpayers. 

In conclusion, Mr. Chairman, the subcommittee has come up 
with a number of innovative proposals to improve the way in which 
the Federal Government works. I would just like to add one per- 
sonal note on all of this, and that is that in dealing with civil serv- 
ice reform issues, they are, within the context of the general Wash- 
ington environment, not the sexiest issues that Congress have to 
deal with. In dealing with chapter 89 of Title V, dealing with the 
arcane rules and regulations that govern the civil service is not 
something that generally excites many Members of Congress or, for 
that matter, many taxpayers. However, it is critical to the way in 
which our Government functions. Unfortunately, historically, it has 
been the privilege of people whose self-interest in the rules and 
regulations and guidelines and pay and benefits is obviously and 
self-evidently self-interested. It is important for Congress to recog- 
nize the fact that there is a broad public interest in how indeed we 
do these things, and too, what is actually best for the Federal 
workers, to do what is best for the taxpayers they serve. 
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Mr. Chairman and members of the subcommittee, you have an 
opportunity to make this work force friendly for a new generation 
of Federal employees, serving in well compensated jobs with port- 
able benefits, not unlike those available in the best private corpora- 
tions. The new work force of the 21st century could be a model of 
performance and accountability and a model of public sector man- 
agement. 

Thank you very much. 

[The prepared statement of Mr. Moffitt follows:] 



79 


Mr. Chainnan and Members of the Subcommittee: 

My name is Robert E. Moffit. I am the Director of Domestic Policy Studies at the Heritage 
Foundation. Before my service at the Heritage FWndation. I served in the Reagan Administration 
as E)eputy Assistant Secretary for Legislation at the United States Department of Health and 
Human Service$( 1986<1989) , and also at the United States Office of Persoimel Management 
both as Assistant Director for Compliance and Evaluation Policy and as Assistant Director for 
Congressional ReladonsC 1981-1986). It is an honor to appear before you today on your broad 
package of proposals for civil service reform, a object of abiding importance to both America’s 
taxpayers and members of our federal woikfcnce. The views I express in this testimony are my 
own>' and should not be construed as representing any official position of the Heritage 
Foundation. 

Leading and managing the federal workforce is at the heart of efficient government The Civil 
Service Reform Act of 1978 was an historic ^empt by President Carter and the Congress to make 
government more directly accountable and more efficient and more elective. Unfortunately, over 
Che years, efforts to implement both the letter and the spirit of the Civil Service Reform Act have 
been hustrated by representatives of both politica] parties and by Republican and £>emocnitic 
Athninistrations alike. 

The Omnibus Civil Service Reform Act of 1996(HR 3841), adopted by the House of 
Representatives but failing final passage, would have continued the spirit of reform embodied in 
the Civil Service Reform Act of 1978. The Civil Service Subcommittee is likewise proposing 
vt 

Some of die observadoos presented here ato eodiodied in an essay ** Downsizing and Inproving the 
Federal Civil Ser>dce,** co-autbewed with DcKiald J. Devine, in Stuart M. Butler and Kim R. Holnies(eds.), 
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another ambitious program of legislative initiatives to improve the effectiveness and the efficiency 
of the federal civil service. These initiatives are comprehensive and range fiom the use of federal 
demonstration programs to changes in the Hatch Act to broader changes in the federal retirement 
program. 


In the course of my testimony, I will confine my remarks to matters touching upon the relationship 
between career and non-career employees and functions, proposals to increase the role of 
performance, and proposed changes in the federal benefits program. While Members of Congress 
must call public attention to the weaknesses of the current system and the need to base persoimel 
management decisions on performance, they can also improve the functioning of federal 
departments and agencies, while building federal employee support for a solid package of 
portable private sector-style benefits for current and future federal personnel. 

Maintaining Clear lines of Demarcation Between Career and Non>Career Employees and 
Functions. The Subcommittee is proposing to make sure that federal employees appointed under 
political authoiitiesC including Presidential Appointments and Schedule C’s) would be prohibited 
from competing for career positions until a change in Administration; prevent White House staH 
from careering into civil service positions after just three years in the Executive Office of the 
President; and impose tougher penalties for fetterai employees who violate the Hatch Act. All of 
these proposals would serve to brighten the line between career and non-career employees and 
functions. Together, these (Koposals wcHild thus ensure the personal accountability of political 
appointees and protect the integrity of the civil service. 


Mandate For leadership IV: Turning Ideas Into Actions ( Washington, D.C.: The Herit^ Foundation, 
1997 ). 
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Before commenting on the specifics of these proposals, I would like to offer the Subcommittee 
some perspective on their importance. Maintaining a bright line between career and non>caFeer 
functions and employees is a perennial challenge for the Executive. At the same time, respecting 
the prerogatives of the Executive has been a continuing challenge for Members of Congress. 
Members of Congress, regardless of their differences with an Administration, must respect the 
right and duty of the President to appoint his own men and women. Remaikably members of the 
104th Congress, perhaps motivated by political hostility to the President, at one point proposed 
cutting the already tiny number of executive branch political appointees. Such a wrongheaded 
policy would not only weaken the President’s control over the execution of his policy agenda, but 
would also undermine his overall management of the government. 

Members of Congress have a duty to recognize and respect the political responsibility of the 
President for his Administration. It is the President who is responsible for his top political 
officials, and the President who must hold them and their subordinates personally accountable for 
achievement of his policy agenda and the management of their agencies and departments. At the 
same time. Members of Congress must dutifully insist on clear accountability and the cnicial 
distinction between career and non-career employees and functions. The failure to understand or 
appreciate the distinct functions of career and political appointees is a recurrent source of pain 
and embarrassment for executive branch officials in both Republican and Democratic 
Administrations. The abuse of the career civil service for partisan political purposes, or the 
bureaucratic usurpation of sensitive policy-making, which should be the sole responsibility of 
political appointees, is a dual threat to good goveinmrat and sound management 

In the interest of sound management. President Carter recognized this and moved the 
responsibility down the management chain to successively lower-level political executives, then 
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to career executives and managers, and finally down to the level where the work was performed. 
All were bound together by a performance appraisal and performance reward system which 
rewarded those who successfully enacted the policies set by the President within the laws of 
Congress. Members of Congress should likewise realize that reducing the number of political 
appointees weakens that direct managerial accountability. Political appointees are not only in 
charge of policy, but they are also an integral part of an effective management team. 

In the interest of sound policy-making. Members of Congress always should give consideration to 
the views of senior career officials on technical matters of administration and take advantage of 
their impressive instimtional memory. But on the most politically sensitive questions, political 
appointees are indispensable, to both the President and the Congress. Even the temporary 
absence of political appointees who can speak authoritatively for the Administration can be a 
source of frustration not only for a President, but also for Members of Congress who are trying to 
hammer out the details of legislation without clear communications on sensitive matters of public 
policy. 

The Subcommittee proposal would authorize civil monetary penalties and employment debarment 
for former federal employees convicted of Hatch Act violations during their federal employment 
This would be a welcome change in policy direction. Members of Congress have already 
weakened the Hatch Act prohibidon on political activity by career employees, creating a major 
breach in the division between career and non-career status by politicizing careerists. Career civil 
servants ate today permitted to become mote politically involved in partisan political campaigns. 
As they do, they will become subject to increased political pressure from politically active 
supervisors. This proposal raises the cost of violation. 
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The subcommittee proposal, consistent with the repeal of the Ramspeck Act, would stop White 
House staff from careering into the competitive service based on three years service in the 
Executive Office of the President The proposal also would prevent political appointees ( 
Schedule C’s and others) from competing for career positions until there is a change in 
Presidential Administration. 

These proposals prevent even the “ appearance of impropriety” and embody a recognition that 
the fiulure to insist on a clear dividing line between political and career functions means that 
neither will be respected. The President and his team should always realize that once a political 
appointee gets career protection, he or she is often likely to become a careerist in outlook, with 
new institutional loyalties to the agency in which he serves and less interest in Presidential policy 
objectives. This does not, and cannot serve, any President well. Needless to say, it does not serve 
the interests of the American people who elected the President 

While political appointees are attracted to “cateering-in” for their own protection, they do not 
always leave their political loyalties behind nor do they lose their ability to act politically in career 
jobs. This is why career associations, like the National Academy of Public Administration, have 
opposed earlier weakening of the Hatch Act 

EstabUshing Sound Performance Managenwnt The Subcommittee is proposing to increase the 
weight given to performance in reduction in force procedures, to increase agency authorities to 
give itrcentive awards to employee groups, deny automatic within grade increases in the GS 
schedule outside of perfortttattce, and eliminate the two tier pass fail system for employee 
performance evaluation. All of these proposals would enhance effectiveness and accountability in 
the federal civil service. 
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The Civil Service Reform Act of 1978 (CSRA) applied sound principles of performance 
management to the daily workings of the federal government. Central to this law is Title 5, U.S. 
Code 2301(b), which requires that “recniitment, selection, and promotion" are to be determined 
“solely" on the basis of “relative ability, knowledge and skills”; that “appropriate incentives” aie 
to be provided to encourage “excellence in perfonnance”; and that “employees should be retained 
on the basis of their performance.” 

Performance appraisal means nothing if it is ntH, in the words of David Osborne, celebrated 
author of Reinventing Government, tied directly to “real consequences” for success or failure. 
Before the enactment of the CSRA, performance appraisal in the federal system used a three- 
tiered rating system in which almost all federal ^ployees received a “satisfactory” rating at the 
middle range of performance. The Carter Administration, realizing this was meaningless, created 
a five-step performance appraisal system, which rated job performance as “outstanding,” “exceeds 
fully successful,” “successful,” “below successful” (needing improvement), and “unsuccessful.” 
The Reagan Administration enforced this new system, spreading the ratings over at least four of 
these categories so that performance levels could be distinguished more clearly and rewards 
distributed accordingly, even if relatively few were actually rated unsuccessful and Bred for poor 
performance. 

According to a 1994 survey of major U3. companies, 90 percent used a system of merit pay for 
performance.^ This is not the case in the federal government In fact progress toward a real pay 
for performance system in the federal government has not only been stymied, but it has alw been 
reversed by Republicans and Democrats alike. For example, the pay-for-perfonnance system 
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created by President Caiter in the CSRA in 1978 and implemented by President Reagan for the 
managerial corps has been effectively eliminated. In 1983, the Reagan Administration reached an 
agreement with Congress and established a new Performance Management and Recognition 
System (PMRS) for all GS-13 through GS-IS employees. Meanwhile, the 0PM issued regulations 
to expand the role of perfonnance throughout the entire workforce. But throughout the late 1980s 
Congressional opponents blocked OPM administrative pay reforms through the congressional 
appropriations process. Meanwhile, the original merit pay system for federal managers (CM 13-15 
grade levels) expired on September 30, 1993. The Bush Administration did nothing. And, to date, 
nothing has been done by the Clinton Administration to either restore the federal merit pay 
program for managers or to extend a similar pay for performance system for the federal workforce. 
But there is no reason why Congress could not do so today. 

Performance appraisal is not an easy management task; but it is what managers must do to 
improve the work product of those they are paid to supervise. Instead of strengthening the 
established performance appraisal system, the Clinton Administration has aggressively 
encouraged agencies to adopt a two-level, pass-fail system. Several agencies have done so. This 
new system is even more “ primitive” than the federal employee appraisal system that was 
scrapped by President Carter, and it effectively ends any serious appraisal of job performance in 
the federal workforce if it is permitted to become the norm. Pass/ fail systems ate weak indicators 
of actual performance, whether they are applied to academic performance in a university setting or 
the professiotuil performance of the workforce of the United States. If work is not even appraised 
with proper cate and discrimination, taking into account various strengths and weaknesses that an 
employee might display on the job, it is not only impossible to recommend discreet improvements 
in performance, but it is also impossible to reward those who perform it best 

^ Robert J. Sanuietsoo, The Good L^e and Its Discontents: The American Dream in the Age of Entitlement, 
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The Subcommittee proposals in the area of performance management build upon the woric of the 
Carter Administration, which created a comprehensive and standardized employee performance 
appraisal system. And it also builds upon the worit of the Reagan Administration, which tightened 
employee discipline systems, implemented a merit pay system for managers and executives, and 
increased flexibility in assignments of the Senim* Executive Service. The Subcommittee proposal 
would give managers the ability to limit such with-in-grad increases for General Schedule 
woricers, allowing for administrative review within the agency. This would eliminate the 
automatic nature of within-grade pay increases, a principle consistent with the pay for 
performance management. 

The Subcommittee proposal would also provide for group awards in those instances where team 
projects make individual awards impractical. This , too, advances the pay for performance 
principle. It should be noted here that this proposal also builds upon a bipartisan tradition. Both 
Presidents Carter and Reagan supported the creation of financial incentives to reward individual 
civil servants for good work. But they also supported the idea of allowing federal agencies to 
retain the money saved from management improvements — so-called innovation funds — as a 
reward for management efficiencies. However, such group awards were not envisioned to 
exclude individual rewards for productivity gains. 

The Subcommittee proposal to increase the role of performance as the basis of employee 
retention in reduction-in-force efforts in federal agencies would also extend the performance 
principle throughout Che entire work force. 


1945-1995 (New Yoric: Random House, 1995), p. 120. 
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As Members of the Subcommittee know, the reducdon-in-force (RIF) procedures are the rules for 
laying off federal employees. Historically, one of the biggest federal martagement problems has 
been the policy of laying off federal workers with little consideration given to how well they 
perform. 

Four factors govern the decision to lay off federal workers: tenure, veterans preference, seniority, 
and performance. The main goal of Congress should be to upgrade the role of petfoniumce 
relative to seniority, enforcing the legal principle that employees should be retained on the basis 
of performance. An unfortunate byproduct of the Clinton Administration's guidance supporting a 
pass-fail system is to further weaken the role of performance relative to seniority in RIF 
procedures. The result is that it is now even easier for top performers to be laid off during agency 
consolidations or reductions in force. This result is hardly consistent with improving efficiency or 
providing positive consequences for good performance in the federal workforce. Giving greater 
weight to performance would rectify this inequity. 

Modeniiziiig the Benefit System. The federal civil service retirement changed in response to the 
1984 revision of the Social Security laws. When federal employees were required to pay Social 
Security taxes, a whole new federal retirement system became mandatory, and Congress created 
the Federal Employees Redtemettt System (FERS), including the creation of a new Thrift Savings 
Plan.. The system was made mote pottable, allowing participating employees to keep mote of 
their funds if they did not stay in government until retirement. This was a major advantage to the 
40 percent of employees who received few or no benefits under the old system because they left 
before retiring. It is fair to say that with a broadening range oS employee choice and significant 
double digit returns on private investment options in the Thrift Plan, plus the reduced unfunded 
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liability that has accompanied the adoption of FERS, this is another major policy success of the 
Congress and the Reagan Administration. 

Congress can build on that success. It is paradoxical that the components of the federal benefit 
system that work best and are most popular among federal workers are driven largely by the free 
market forces of consumer choice and competititm rather than bureaucratic micromanagement In 
the Federal Employees Health Benefits Program(FEHBP), for example, federal workers and their 
families can choose from hundreds of private plans nationwide, offering a fairly wide variety of 
benefits at competitive premiums. It is not surprising, therefore, that serious health care reformers 
often point to the success of the FEHBP as empirical proof that individuals and families can and 
do make rational health care choices. And. of ctMiiae, the Thrift Savings Fund options have been 
especially rewarding for federal employees, registering often dramatic gains for employees, 
especially in the “C” fund. It is equally not surprising that members of Congress, pondering 
reform of the Social Security system, and contemplating the generation of wealth from private 
stock options, are not overlooking the achievements of private investment options in the new 
federal redrement system. 

The Subcommittee has a number of proposals dealing with retirement beneBts. The first is to 
establish, beginning in 2001, a system that would divert a portion of the federal employee 
retirement contributions to the Thrift Savings Plan(TSP) in lieu of the Civil Service Retirement 
and Disability Fund, and gradually increase tluU pc»tion of retirement contributions; second, to 
authorize new employees to participate in the TSP upon hiring; third, giving new hires the right to 
roll over private sector 401 K plans into the TSP; fourth, allowing all federal workers to 
contribute to the TSP up to the IRS limit( $10,000 ), regardless of income; and, finally, creadng a 
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fully portable retirement option for political appointees and Congressional staff separate from 
FERS. These are all excellent proposals. 

A fully portable and individually directed system based upon 401(k) private plans, much like 
those found in the private sector, where the employee is fully vested and can move assets is the 
best option for the next generation of federal workm. A fully portable plan removes the major 
impediment to employee mobility. Members of Congress should move toward such a system for 
the entire federal workforce, and dramatize the tangible benefits of a portable new system, 
including returns on private-sector investments, for both employees and the taxpayers. 

The Subcommittee has also proposed a full disclosure of employee payroll costs, showing the 
extent to which taxpayers contribute directly to full nonnal cost of retirement; FICA; 
unemployment insurance, and health insurance. This is an excellent proposal. It is a wonderful 
teaching tool. But even more importantly, it has special application for private sector 
employment. It can thus establish a precedent. This is especially true on the area of health 
insurance. Far too many employees do not grasp the nature or extent of the employer contribution 
or misunderstand it as an add on, or a free good” that automatically comes with the job, rather 
than as part of their over all compensation. This proposal has a sound educational function. 

In conclusion, Mr. Chairman, the Subcommittee has come up with a number of innovative 
proposals to improve the way Washington worlis. The key is basing reforms on the twin 
foundations of political responsibility and perfCHTnance management, emphasizing managerial 
accountability and making sure that job performance has consequences. 
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In the process of reform, Members of Congress must maintain the bright line between career and 
non-career positions and functions, support the p»oper roles of each, and avoid blurring the 
distinctions or conriising these roles, which is always an invitation to scandal or Presidential 
embarrassment 

Congress has an opportunity to make the workforce friendly for a generation of federal 
employees, serving in well-compensated jobs with portable benefits not unlike those available in 
the best private corporations. The new 21st century federal workforce can be a model of 
performance and accountability in public sector mimagement. 
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No corporation provided The Heritage Foundation with more than 1% of its 1996 annual income. 
The top five omporate givers provided The Herbage Foundatioo with less than 3% of its 1996 Minuai 
iocmne. The Heritage Foundation's books are audited annually by the national accounting firm of Deloine 
and Touche. A list of m^or donors is available from The Heritage Foundatioo upon request 

Members of The Heritage Foundation staff testify as individuals discussing their own independent 
research. The views eiqMessed are their own, and do not reflect an institutional position for Tbe Heritage 
Foundation or its board of trustees. 
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Mr. Mica. Thank you, Mr. Moffitt. 

Mr. Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. I ask that my written 
statement be made part of the record. 

I have been asked to address the issue of official time in the Gov- 
ernment, which is a practice by which agency employees are per- 
mitted time away from their job to do certain work for their agency 
union. 

Mr. Chairman, I have seen many issues come and go on Capitol 
Hill, and in the Federal agencies, both of where I have worked, and 
usually there are pretty good arguments on both sides of the 
issues. I believe this is one of those rare times, frankly, where the 
weight of the arguments seem to line up on one side, regardless of 
political party, and demonstrate that the status quo is unaccept- 
able and that immediate reform is needed. 

Let us review quickly what we have in the record. The GAO 
studies reveal, which I summarize in my written statement, in no 
uncertain terms a system out of control which permits agencies to 
give, with few limitations, employee union representatives paid 
time off to do union business; that is, some time away from their 
usual job with full pay and benefits. The GAO figures show that 
hundreds of these employees are doing this full time, away from 
their job, I believe it is about 500, and the GAO estimates that the 
totals overall are in the millions of hours and millions of dollars in 
cost. 

I have said this a couple of times, but it is worth saying again 
for the record. Remember, this is time away from the job while re- 
ceiving taxpayer subsidized pay and benefits to do that same job, 
which is now not being done. I have to say that I thought the GAO 
downplayed their conclusions in their oral statement this morning. 
Mr. Chairman, I would just say that the record speaks for itself, 
and GAO has had various studies on this, and they are very damn- 
ing to the status quo. 

This is all the tip of the iceberg, because frankly, as GAO noted, 
there are really no reporting requirements considering what — sum- 
marizing what the agencies or what the unions are really doing 
with all of this time. Basically, there is a black hole of uncertainty 
into which tsixpayer dollars are being poured. Again, the GAO re- 
ports, if you read them, do not leave any doubt on this issue. 

Now, to heighten concern, we have recent interpretations of the 
law which have clarified that union official time may be used to 
lobby the Congress on matters of importance to the union. Obvi- 
ously where Congress is considering or changing agency budgets or 
realigning agency responsibilities, or considering privatization 
issues, this is a wide open field subject to very broad interpreta- 
tion. 

Let me read one clause which I just happened to pick up from 
the Federal Labor Relations reports, it is a 1998 case. The agency 
was found to engage in unfair labor practice when it said this 
clause was not negotiable. The Federal Labor Relations Authority 
said it was based on the fact that it earlier concluded that the 
same clause in another contract was negotiable. Let me read it for 
the record. This is what it says in the contract. 
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Official time will be granted for Association representatives to visit elected offi- 
cials when representing Federal employees in support or opposition to pending or 
desired legislation which would impact the working conditions of employees rep- 
resented by the Association. 

If that is not broad, I am not sure what is. 

I want to read from the facts in a major case that was decided 
by the Federal Labor Relations Authority which really opened — 
which confirmed an earlier case, but really opened the door to lob- 
bying, this whole lobb 3 nng issue. The facts in that case were that 
the grievant’s lobbying — and this is during Union Week in Con- 
fess, the grievant’s lobbying covered the following topics: Protec- 
tion of Federal pay and benefits. Government downsizing and reor- 
ganization, health care reform, civil service reform, protection of 
temporary employees, and EEO reform. 

Now, that leave was initially denied as paid leave. When the 
grievant returned from the lobbying activities he filed a grievance 
with the Federal Labor Relations Authority which concluded that 
at that time he should have been on paid time, and that is again 
paid time subsidized by the taxpayers. 

I just mention this in the case law, which the staff have probably 
read already, to show that this is not a made up issue; the law is 
in fact clear on this point, and it is very broad. 

So now we have a situation where taxpayers are financing lobby- 
ing efforts by Federsd employees away from their job, while likely 
opposing cuts in Federal spending or other initiatives which are 
often going to be to the benefit of the taxpayers. I think a simple 
example is, should a Department of Labor employee be really al- 
lowed to lobby general cuts in the DOL budget while being paid by 
the DOL, which is being paid by the taxpayer. Maybe it is a small 
part of what is going on out there, maybe 10 hours out of the 2.5 
million hours, but we just don’t really know. That is a part of the 
problem here, we don’t have any records to go on. 

I guess the irony of this situation is a little similar to that of 
frankly the unions using dues from workers to oppose initiatives 
such as Proposition 226 in California, which would adlow those 
same workers a greater say in how their dues are being spent. It 
is again, it is money being paid by one party to another party to 
oppose initiatives that the first party who is paying the money 
would likely support. 

As for the private sector which was raised earlier, it is true that 
paid time off is allowed in unionized workplaces. These are usually 
called “no docking” arrangements in the private sector. In the pri- 
vate sector, however — and granted, I did not do a survey of the 
hundreds of thousands of companies, but I did contact people out 
in the field, and I think that between them they had about 100 
years of labor law experience. In the private sector it is tightly con- 
trolled and regulated and all of this is carefully tracked by the em- 
ployer so that they know when someone is on official time or when 
they are not on official time. I don’t think that is surprising, given 
that private sector employers have to watch their bottom line and 
costs. A Federal agency, relatively speaking, and I worked for the 
Department of Labor for 6 years, is frankly under less constraints 
when it comes to spending the taxpayers’ money. That in turn 
opens the door to abuse. 
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Now, there also exist provisions in private sector labor law, 
which I mention in the written testimony, which limit financial 
transactions between union representatives, including those who 
are employees, and the employer, which have been applied to these 
kinds of officii time off situations. That is section 302 of the Na- 
tional Labor Relations Act. I am not going to pretend that law is 
clear. In fact, there has been some recent case law which sort of 
throws doubt on exactly what is the test in the third circuit, which 
I do reference in my written statement. The point here is that 
there are limitations governing this entire area which employers 
and unions have to be, would have to be aware of and be careful 
of when they are engaged in transactions between each other, in- 
cluding official time. 

Now, I am not aware frankly of any comparable standard in the 
public sector. I noticed that AFGE’s testimony, and I guess they 
will be following us, noted that there are many limitations in cur- 
rent law, but they fail to list any. There may very well be spme and 
my research has missed that, so perhaps they could comment on 
that on the next panel. 

I guess my point really is, though, that the private sector and the 
public sector is the wrong comparison to begin with. In the public 
sector I would think most taxpayers would believe that in fact 
there should be a higher bar, there should be more guidelines, 
more limitations on how taxpayer resources are used simply be- 
cause they are taxpayer resources. Right now we seem to have a 
situation where there are less limitations than in the private sec- 
tor. I discuss that principle of public accountability again in the 
written statement. 

Clearly reform is needed, certainly with full reporting require- 
ments. I was hopeful when I heard the past panel note that the ad- 
ministration did not support additional paperwork burdens on 
unions. I assume they are going to use that seune philosophy when 
it comes to opposing certeiin laws which impose greater paperwork 
on the private sector employers, so perhaps there is some good 
news there. In any case, I would think the paperwork burden in 
this case in terms of reporting would be acceptable so that at least 
the Congress knows what is going on. I would think that reporting 
requirements are needed. Those reporting requirements should go 
into how much time is used, what is the nature of the time used, 
and I believe that lobbying should be expressly prohibited. 

Frankly, Mr. Miller I Imow has introduced a bill, parts of which 
I gather have been incorporated in the subcommittee bill. The 
chamber supports the general direction of that bill; we have not 
taken a specific position on it, but certainly the status quo I would 
think would be unacceptable, and unless some kind of accountabil- 
ity is put into current law, the whole practice of official time should 
be eliminated. 

Mr. Chairman, I just wanted to conclude by echoing Mr. Moffitt’s 
remarks. My experience on Federal labor relations issues, whether 
it is EEC or labor, is that it tends to be an inside-the-beltway 
issue, unfortunately. The private sector does not focus on it because 
the private sector is simply more focused on private sector labor 
laws. The taxpayers don’t focus on it because they are too busy try- 
ing to make a living to pay taxes. Consequently, the status quo 
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tends to roll along and the interested parties tend to control the de- 
bate. 

I just bring that up to say that we thank you for holding this 
hearing and perhaps we can shed some public awareness on this 
entire issue and go from there. 

[The prepared statement of Mr. Johnson follows:] 
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Good morning. My name is Randel Johnson. I am Vice President of Labor Policy at 
the U.S. Chamber of Commerce. The U.S. Chamber of Commerce is a business federation 
representing an underlying membership of more than three million businesses and 
organizations of every size, sector, and region. I have been asked to share our views on the 
practice of “official time" under which a federal agency grants time to an employee away from 
his or her normal job to do certain union activities with continuation of pay or beneftts. 

Mr. Chairman, we appreciate the oppormnity to discuss an issue that is not only very 
important to the Chamber, but is also one of concern to American taxpayers, both individuals 
and businesses. The issue is to what extent should taxpayers subsidize “offtcial time” to 
support federal union activities. A discussion of this issue can be broken down into three 
sections: (1) What rules exist on the use of official time and are they reasonable; (2) What is 
the extent of the subsidies by taxpayers to federal employees using offtcial time; and (3) How 


2 



97 


does the private sector system compare? 

(1) What rules exist with regard to the use of “ofncial time” and are they 
reasonable. 

Mr. Chairman let me briefly describe the law on this issue for the record. Under U.S. 
Code Title 5 section 7131 (a), “Any employee representing an exclusive representative in the 
negotiation of a collective bargaining agreement under this chapter shall be authorized official 
time for such purposes, including attendance at impasse proceeding, during the time the 
employee otherwise would be in a duty status. The number of employees for whom official 
time is authorized under this subsection shall not exceed the number of individuals designated 
as representing the agencv for such purposes.” 

There are a few specific limitations on the use of official lime found at Title 5 section 
7131(b), “Any activities performed by any employee relating to the internal business of a labor 
organization (including solicitation of membership, elections of labor organization officials, 
and collection of dues) shall be performed during the time the employee is in a non-duty 
status.” 

However, U.S. Code Title 5 section 7131(d) states, “except as provided in the 
preceding subsections of this section - (1) any employee representing an exclusive 
representative, or (2) in connection with any other matter covered by this chapter, any 
employee in an appropriate unit represented by an exclusive representative, shall be granted 
official time in any amount the agency and the exclusive representative involved agree to be 
reasonable, necessary and in the public interest.” Thus, the statute provides two sources of 


official time, one as a matter of right at subparagraph (a), and one subject to negotiation at 





subparagraph (d). Obviously, this latter category is very broad and leaves much open to 
possible interpretation by both the unions and the agencies. See generally A Guide to Federal 
Labor Relations Law and Practice, Peter Broida, pp. 151-183 (1997). Unfortunately, recent 
developments at the Federal Labor Relations Authority (FLRA) indicate that there are indeed 
few limitations on what is negotiable and thus allowable for official time. 

For example, in AFGE National Council of Field Labor Locals and Dept, of Labor, 
MSHA, Denver, 39 FLRA 546, 552-54 (1991) the FLRA held that the stamte does not preclude 
parties to a collective bargaining agreement from agreeing to provide official time for other 
matters, that is, matters other than those relating to labor-management relations activities. The 
Authority noted, “To the extent that earlier Authority decisions suggest that all collective 
bargaining agreement provisions dealing with official time must relate solely to labor- 
management relations activities, they will no longer be followed." Talcing this proposition to 
its logical extreme, the FLRA recently left no doubt that even the direct lobbying of Congress 
by a union representative on government time is a “permissible” authorization of official time. 
(See, Dept, of Army, Corps of Engineers, Memphis and NFFE, Local 259, 52 FLRA 920 
(1997), involving an employee’s official time during the Union's annual lobby week in 
Washington, D.C. The record in the case indicates that the grievant lobbied Congress on 
issues including pay, downsizing and reorganization, health benefits, civil service reform, 
protection for temporary employees and EEO reform.) Thus, it now appears that a federal 
employee union official may, while on taxpayer-supported pay and benefits, lobby on 
government downsizing, health care, and civil service reform. Conceivably - and still at 
taxpayer’s expense - federal employees also could lobby Congress on tangential issues, such as 
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welfare reform, tax policy, health care, and balancing the budget, all of which can be said to 
have an indirect effect on the federal government’s 2 million employees.' 

One leading commentator has noted “One way or another, the Authority is dedicated to 
the negotiability of official time,” Broida, supra , p. 155. Phrased another way, the very agency 
sitting in judgement on these issues appears more than favorably disposed to the broad use of 
official time by federal unions. 

(2) What is the extent of the subsidies hy taxpayers to federal empioyees using official 
time? 

Mr. Chairman, it is worth reviewing in some detail, the startling results of the GAO’s 
studies of “official time. " GAO’s testimony of September 1 1 , 1996 is dismaying on both the 
issues of the magnitude of the use of official time and the unreliable/absence of documentation 
by the federal agencies on how much time is in fact used and for what purpose it is used. At 
that hearing, GAO noted: (1) The use of official time for union activities is an established 
practice in the federal government; (2) The total amount of official time used for union 
activities, the cost of that time, and the number of people using that time are unknown; and 

(3) No reporting requirement exists for agencies to generate comprehensive data on their 
support of union activities. GAO also provided a chart outlining what they could determine- 
that the agency reported hours charged to union activities in FY 1995 was 1 ,744,000 for the 
Postal Service, 527,000 for the Internal Revenue Service, 404,000 for the Social Security 
Administration and an unknown amount for Veterans Affairs. According to GAO, the cost of 

‘ In notable contrast to this taxpayer funded union lobbying 
activity, employers are now prohibited from deducting lobbying as 
a business expense. 
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those hours was $29.2 million for the Postal Service and $11.4 million for Social Security 
Administration but the cost was unknown for the other two agencies surveyed. 

GAO also gave testimony on June 4, 1996 and issued a report on October 2, 1996 to 
the Subcommittee on Social Security, for the Committee on Ways and Means to the effect that 
the Social Security Administration (SSA) has seen a 110% increase in the amount of Social 
Security Trust Fund money devoted to union activities at SSA from 1993 to 199S- but during 
the same time frame, the overall size of the SSA work force increased by just 1 % . Incredibly 
by 1995, the SSA had 145 full-time union representatives on official time, with a total cost of 
$12.6 million. 

We also understand that GAO is prepared to testify today that 34 federal organizations 
that they surveyed, which included the 30 federal organizations with the greatest number of 
employees covered by collective bargaining agreements, were neither routinely collecting nor 
reporting the kinds of data needed to accurately portray the use of official time across the 
federal government. We also understand that, based on the limited information it has, the 
GAO will estimate that at least 2.5 million hours were used for official time. Mr. Chairman, 
the bottom line is that millions of taxpayer dollars are being used to further organized labor’s 
interests through federal employee salaries, federal employee benefits, and federal assets and 
we have grossly incomplete data as to what these millions of dollars are being spent on. 
Further, this all appears to be the tip of the iceberg. 

(3) How does the private sector system compare? 

I note that in a review of the transcript of die Sept. 1 1 hearing there were references to 
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what happens in the private sector in the area of official time and claims that the federal sector 
is not all that much different; the implication was that this was all a “much ado about nothing. ” 
With all due respect, 1 believe the comparisons are really apples and oranges. ^ First, there 
are “fire walls” in current labor law as applicable to the private sector which were created to 
prevent employers from becoming too close to union leadership through financial transactions, 
creating collusive “sweetheart" arrangements, which could work to the detriment of the rank 
and file employees. These provisions, found at Section 302 of the National Labor Relations 
Act, have their own legislative and litigation history, which is still developing and is 
admittedly not entirely precise, (See, for example. Caterpillar v. UAW, 107 F.3”* 1052 (3"* 

Cir. 1996) reversing Caterpillar v. UAW, 909 F. Supp 254 (1995); NLRB v BASF Wyandotte 
Corp., 798 F.2d 849, 854-56 (5“^ Cir. 1986); Reinforming Iron Workers Local Union 426 v. 
Bechtel Power Corp., 634 F.2d 258 (6“*^ Cir. 1981). However, to my knowledge there are no 
comparable limitations on federal sector agency employers and unions at all, at least as to 
official time. As importantly, private sector employers are not spending taxpayer money in 
wages and benefits when they agree and negotiate with unions to allow a certain amount of 


^ We have to acknowledge that a comparison is difficult because 
of the incredible (and inexcusable) lack of information as to how 
exactly millions of dollars of taxpayer funds are being spent 
when we discuss "official time" in the federal sector. Let's 
face it - we just don't know much about what is going on out 
there in federal agencies - other than that a lot of money is 
being spent to pay federal employees for doing work that is not a 
part of their job. For a detailed review of "official time" in 
the private sector, see Major Collective Bargaining Agreements: 
Employer Pay and Leave for Union Business, U.S. Dept, of Labor, 
Oct. 1980. It is also worth noting that, based on discussions 
with experienced practitioners, most private sector employers 
keep careful track of official time, how and why it is used and 
how much, in contrast to the federal agencies as described in the 
GAO Reports. 
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time for union work not directly part of an employee's usual job. They are committing their 
own assets and this in fact works as a natural check on abuse. 

In any event, public agencies should be held to a more rigorous standard in this area 
than the private sector simply because taxpayer funds are directly at risk. In an analogous 
situation, the Department of Labor concluded that principles of “public accountability’’ require 
that public sector employers to be able to “dock" an employee’s pay under the Fair Labor 
Standards Act for not being on the job during absences of less than a day. The DOL 
rulemaking described the concept as follows: 

Public accountability is a broad concept that forms the foundation for 
many goveirunental administrative practices, including most public sector pay 
systems, and is derived &om the desires of taxpayers that their government be 
accountable to them for expenditures from the public treasuries. Public 
accountability embodies the concept that elected officials and public agencies are 
held to a higher level of responsibility under the public trust that demands 
effectiye and efficient use of public funds in order to serye the public interest. It 
includes the notion that the use of public funds should always be in the public 
interest and not for indiyidual or private gain, including the view that public 
employees should not be paid for time they do not work that is not otherwise 
guaranteed to them under the pertinent civil service employment agreement (such 
as personal or sick leave), and the public interest does not tolerate wasteful and 
abusive excesses such as padded payrolls or “phantom” employee, [emphasis 
added] See 57 Fed. Reg. 37677 (Aug. 19, 1992). 


Conclusion 

In conclusion, the current situation is intolerable. There appear to be few legal 
restrictions of federal “official time" by which federal employees are on full salary and 
benefits while not doing agency work. The number of hours and money spent is enormous by 
even federal standards based on what we know, and we actually know very little as to the 
possible scope of the problem because there is so little data. To heighten our concerns, there 
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are few legal or practical checks on potential abuse of the system. 

With no checks and balances, official time should be simply eliminated. A preferable 
course would be to quickly enact some form of quality control legislation such as that 
embodied in the Workplace Integrity Act (H.R. 986, Miller, R-FL) which provides for strict 
reporting of official time and puts restrictions on what sort of activity qualifies as taxpayer 
supported “official time. “ I would add that any reporting requirement should include a 
description of how the official time was used. Lobbying should be strictly prohibited. 
Nothing is more offensive on its foce than the idea that federal sector unions can be subsidized 
by the taxpayer as they work in opposition to initiatives which reduce the size of government 
and which would thus save the taxpayer money. ’ 

Thank you. 


’ The irony of this situation is rivaled only perhaps by that of the union leadership using 
worker dues to oppose legislation, such as Proposition 226 in California, and H.R. 162S, the 
Worker Paycheck Protection Act, which allow workers to object to the collection of those dues 
to be used for political purposes or other reasons unrelated to collective bargaining. 
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Mr. Mica. Thank you. Patrick Korten from the Cato Institute, 
you are recognized. 

Mr. Korten. Thank you, Mr. Chairman. 

Let me begin by noting for the record that neither I nor the Cato 
Institute receive any funds from the Federal Government, nor have 
we ever received such funds, Mr. Chairman. We would probably go 
out of business before we would take Federal funds. 

As a nonprofit educational institute, the Cato Institute does not, 
of course, endorse or oppose any specific piece of legislation, this 
one included. And as always is the case, when our policy specialists 
present testimony, the views that I express here today are my own. 
I want to reiterate something that Bob Radlin said about the im- 
portance of holding a hearing like this. I note no networks are 
here, unfortunately. You know, you could have invited a Federal 
employee named Monica Lewinsky to testify about performance ap- 
praisals. All of the networks would have shown up. NBC probably 
would have gone to wall-to-wall coverage and then maybe we would 
have gotten some large Cato coverage on the issue. She would be 
reluctant to appear in official form, so I understand the predica- 
ment. 

But it is important to recognize that you face a difficult bal- 
ancing act when you try to legislate on these areas, because this 
room is filled largely with Federal union members. Federal em- 
ployee association officials, and quite understandably so, but it is 
important to consider the fact that citizens out there who may have 
waited several months for their Social Security checks to bemn, or 
someone who just never got that permit to go camping from the In- 
terior Department, aren’t here to tell you about their experience 
with the level of Federal Government performance, and it is impor- 
tant to take that into account. 

I want to sharply disagree with something that Ms. Lachance 
said this morning. I want to encourage you strongly to curb recent 
trends that undermine the process of assessing performance of the 
Federal work force. I think the growing popularity of the so-called 
pass/fail performance appraisal systems in Federal agencies threat- 
ens to make appraisals virtually meaningless. I think it is very im- 
portant for managers to do the work required to make those some- 
times tough jud^ents about the performance of their employees 
on a regular basis. I W8is a senior noncareer executive in the Fed- 
eral Government for some 8 years, and I didn’t like it any more 
than any other manEiger did. It is hard work. It is tough. To do it 
right you really have to spend some time on it, but it is critically 
important for employees to know how their work is being assessed 
by management on something more than the same basis as we take 
a look at cars that come into the inspection station. You pass or 
you fail. It is a heck of a way to treat a Federal employee when 
you are trjdng to give them guidance on how you feel about how 
they are doing. 

Tliere is nothing more damaging to the morale of a hard work- 
ing, high performing employee them to give the same performance 
rating to him or her as you gave to some unmotivated schlump who 
is barely getting by. It is even more devastating to see the schlump 
hang onto his job in a reduction in force, while others who have 
worked harder and outperformed him get cut. It is also crucial to 
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tie pay and retention to those performance appraisals. There has 
got to be a reward that goes beyond a pat on the back. Granting 
within grades automatically seriously undermines the principle of 
pay-for-performance. Managers have got to be able to make within 
grade determinations without facing an arduous appeals process. 
Any good performance ought to count for more than it does in RIF 
retention. 

On the subject of political appointees, they are, as has been noted 
here already, transient members of the Federal work force by de- 
sign. They hold their positions because they share the President’s 
views on public policy. They are willing and able to articulate those 
views to Congress and to the public on the President’s behalf and 
work like crazy to see that they are implemented. They perform a 
critical function together with the President. They work to trans- 
late the issues the President campaigned on into policy initiatives. 
When the occupant of the White House changes, they need to 
change, too. 

Civil servants, career civil servants, perform a very different role. 
They implement policy. They provide continuity, specialized exper- 
tise, based on their institutional knowledge, which the political ap- 
pointees often lack, and experience. Traditionally at least many 
spend their entire working careers in Government, although that 
is changing. The public relies on them to be impartial in the ad- 
ministration of the Federal Government, of the services it provides 
to them, and anything that undermines that impartial administra- 
tion needs to be curbed and avoided. 

Most political appointees understand the temporary nature of 
their role quite well, but in some ways we seem to go out of our 
way to encourage them or tempt them to stick around. It is alto- 
gether too common for political appointees to career in as an ad- 
ministration is coming to an end, and there is absolutely no reason 
in my view why we should permit that. Even old political appoint- 
ments should not be allowed to compete for those political positions 
until a new administration has taken office. Not prohibiting them 
from applying, prohibiting them from doing so under circumstances 
that might be taken unfair advantage of I think it goes without 
saying that White House officials ought not to have a grand spec 
like opportunity for automatic conversion to career jobs. 

Briefly, on retirement, a factor that has long reinforced the temp- 
tation for some political appointees to stick around is the structure 
of the Federal retirement system, and I think establishing a port- 
able retirement system for them involving 401(k) type accounts 
would be a very important step. But frankly, I know this is beyond 
the scope of what you envision right now, but I would strongly rec- 
ommend moving to a system of individually owned retirement ac- 
counts for all Federal employees, political or career. The golden 
handcuffs of overly generous Federal employee pay and benefits 
aren’t quite what they once were, of course, but I don’t think there 
is anything worse for civil servants or the public they serve than 
for them to be trapped in a position they hate by a compensation 
system that is hard to walk away from. 

Of course, I should note in conclusion that the present national 
discussion on the future of the Social Security System may actually 
overwhelm this entire debate at some point in the not-too-distant 
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future. Frankly, there is growing realization nationwide that allow- 
ing workers to take that 12.4 percent of payroll and put it into pri- 
vate retirement accounts instead of the Ponzi scheme that the So- 
cial Security System really is would allow everyone, government 
and private sector worker alike, to accumulate personal wealth, it 
belongs to them, and enjoy retirement incomes that are far higher 
than Social Security would provide. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Korten follows;] 
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ON: 

FACTORS THAT SHOULD BE INCLUDED IN CIVIL SERVICE REFORM LEGISLATION 
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Cbainnan, thank you for ttie Of^Mntunity to testiiy heic today on die issue of civil service 
reform goals, bi order to coiiq>ly with foe Truth in Tesfonmiy laws. I wiU note fix* foe r e c o t d foat 
neifoer L oor foe Cato Institute, receive any fonds bom foe federal govcnment Nor have we 
ever received such foods. 

As a non-profit, educational institution, the Caio Institute does not, of course, endoae or oppose 
any specific piece of legislstion. And as is always the case when on policy present 

testimony, foe views foat I expre ss here today are my own. But Tm glad to be able to share with 
you some of foe princ^les foat we who are strong betievcn in liwMf gd. constitutkoal govenumait 
would find desirable in any oveihau] of foe federal civil service system. 

As a general rule, foose of us at Cato believe that foe best govonment refonn would be a zather 
dramatic reduction in the size and scope of govenunent In our Caxo Handbookfar the 105^ 
Congress, we make the case for shutting down the Dq>artments of Education, Commerce, Labor. 
Energy, Agnculture, Interim, Trauqpoitatioa and Veteraos AJSairs, and privatizing many ofocr 
agencies, such as foe Tennessee Valley Aufoority, Amtrak and the FAA 

There are plenty of people here in Washington who are content to try lyj makg foe govenimeat- 
owned trains run cm time, and of course there's nothing mtrinsicaUy wrong with efficiency. But 
we'd prefer privatiziiig the railroad, and getting the govemment out of businesses where it 
doesn’t belong. 

Nonefoeless, foe federal govemment has legitimate cme functions, and ensuring timt fog civil 
service bureaucracy carries out foose functions cfTectively is an izopoitant public policy goal. 

1 was a non-career member of the Senior Executive Service fee irearly eight yean Ai po g foe 
Reagan Adnihiistration, and bdieve stnmgly that political and ca i eea civil s er v au t s are bofo very 
important to foe fimctioiung of government m a cmistitutional republic. And 2 belicrve a 



nmftMr of tbc reConDB you are cocaidmng would Hieir diatinct rolea in ways 4iat would 

forvo ihe piAlic welL 

Pc^tical ^yo ii i l e e s are. hy design, transient members of dte federal work focoe. They hold dieir 
positioDs because they share dte President’s views on public policy. They are willing and able to 
articulate those views to Congress and to the public on the Presideni’s behalf, and woik to see 
that th^ are iiqplcmeoted at the a^aacy level inaoCv as Uw and regulahon pamit Toge&er, die 
PresidenC and hit (or her) political ^peintees p er for m a critical function: woifcii^ to tnnslate the 
issues the President cain{>aigiied on into policy initistives. When the occupent of die White 
House changes, th^ must change, too. 

Career civil servants p e rfor m a very different role. They imp/cmce/poli^, rather than moibe it 
They provide continuity and ^Mcialized expertise based on instituticoal knowledge and 
ejqterience. Traditioiially, at least, many q>aad their entire woddng car eats in government, 
although fliat is changing. 

These roles are sepmte, and it*s iizq»rtant to do all we can to keep separate. 

Most political ^ipoiatees underatand the tenq>orary nature of di d r role quite welL But in SMne 
ways, we seem to go out of our way to tempt them ta slide around. It’s altogether too 
for politied tqipointees to ’’career in” as an Administrttion is coming to an end, and 1hat*s 
absolutely no reason adiy we should pennit foat. Pc<^le who hold political appomtmeots diould 
not be allowed to compete for career positions until a new Adminisaation luu office. And 

I think it goes without saying that White House officials no lon^r have a Ramspeck^like 

<q>pMtuoi^ for automatic cemveraion to career jobs. 

A factor that has long reinfbfced the taaiptatio& for smne political nppoixnees to stick around is 
die structure of die federal retimseat system, and establishing a portable retiremaDt ^stem for 
them, involving individual 40lK*Qqie accounts, wouM be an impoitant step. 

Frankly, though, I would stmi^y recommend moving to a system of mdividually-owned 
retireineot accounts for aU federal employees, political or career. The ’’golden hAadcuffi” of 
overly-gcneious fedcxal employee pay and benefits aren’t quite what dmy once w«e. But 
moving to a system of individual ictixement accounts would w*atfn die to «v nirfd*ir 
employizient outside die govermnent easier for employees who find dacanselves in jobs they no 
I<»iger find satisfying, or where further oppcntunitics for sdvaneemeot are few. I don't tfnnk 
here's anydiing worse for civil servants or the public diey aerve for dMm to be tr i pp ed in a 

position they hate by a conyeosafiort system that’s hard to walk away frnn. The Amcncan work 
force has become much more mobile in recent yean. Few people regard working for a single 
employer fin* an emire career the ’’defoih iqition” any more. Our economy is mu^ the ******t for 
it- And there’s no reason wfay the fedoal woik foice should be ai^ differoDt 

I should add that the present national discussion on the fhture of the Social Seemity systesn 
soon overnh^ die diacussioa of what sort of rctireeaein tyUem we have for fedval en^loyeee. 
Ailowing wodeen to take that 12.4 pcsoent of p^roU and put it iido private 
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instead of die Poozi srhatae that die Social Security lyatem ready is would aQow everyone, 
govenamad and private sector woiker alike, to accumulate penooal weahh and cogoy l e ri ie m cat 
that are &r hi^ier than Sodal Secority will provide. 

me touch briefly on sevenl odier reform q^ituoities worthy of note. 

I imifiwg assignmenls under die lotergovornmcntal Personnel Act to other govermneot agencies 
at the state or local level is long overdue. AUowixig career civil servants to accept IPA 

at noD-govemmental Mganizadona has ted to many situations where Haxy engage in 
advocacy at the taxpayer's eoqiatse. If career en^ifoyees want to get iido the buamess of policy 
advocacy, diey should be r,h«ngmg employers, not office tocatioas. The IPA was designod to 
gi^ govemment CT^loyees the c^^itunity to see how things work at other levris of 
goveramoit, to broaden dieir perspective. Heavy-handed fedenl r^iulatios can kxdc quite 
different vriicn you're on die receiving end at the state or local lev^ fw example. But the tPA 
should never be used to beef up the resources of a private group that's busy trying to push public 
poUcy one way or die odier. 

Finally, I encourage you to curb recent trends dut undermine the process of assessing 
p e ffo r m aace of the federal work force. The growing popularity of so-called *^88s/foil** 
per£mnance ^praisal systems in fodetal sgeocies threatens to make ^iptaUals virtually 
meaningless. It’s inqiortant for managers to make the sometimes tou^ judgoneats about the 
performance oftheir employees on a tegular basis. And it's important for eaq;>loyces to know 
bow their work is being atnfifnftd by management. There is nothing more damaging to die 
mcnale of a bard-wc^dng, hi^-petfonning employee than to receive the same pafonnance 
rating as some unmotivated sddunqi who's barely getting by. It's even more devastating to see 
the schlump hang on to his job in a reduction in force while others who've worked harder and 
outperformed him get cut. 

It is crucial diat pgy and retention be tied to perfonnance appraisals. There's got to be a reward 
that goes beyood a pat on die back. Granting within-^ade laises automatically serzousiy 
undeonines die principle of pay-for-perfonnance. Managers should be able to make within- 
grade determinations without focing an arduous appeals process that extends beyond the agezicy 
administrative review system. And good peribimance ou^ to count for mcMrc than U does in 
RIF retention. 

Mr. Cbanman, I consider it a truism that we're awfolly hicky in America Usat we don't get all die 
government wc for. Paring back the size and scope ofthe federal government should be a 

priority of this Congress. Where the fodeial establishment is properiy within its 
constitutional bounds, the citizens of the United States deserve a civil service whoe pecfomiancc 
exceOcDce is valued and nrwaided, where die co mpcnsatiwi systacn is foir while 
mobility, and where die roles of political and careOT federal workers are crisply defined and 
carefully separated. 
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Mr. Mica. Now I would like to welcome Mr. John Just-Buddy. He 
represents one of our Federal employees, and he had heard about 
the hearing and requested to testify. We are pleased to welcome 
him. He is an employee with the Department of Agriculture. 

Mr. Just-Buddy. Thank you so much, sir. Good afternoon. Mr. 
Chairman, members of this august subcommittee, my name is John 
Irving Just-Buddy. 

Mr. Mica. You don’t know them very well. You said “august?” 

Mr. Just-Buddy. Yes. 

Mr. Mica. Just teasing. Thank you again. 

Mrs. Morella. Speak for yourself, John. 

Mr. Mica. Maybe he does know. Thank you, sir. 

Mr. Just-Buddy. I am a 35-year Federal employee of which 20 
years have been as an employee of the U.S. Department of Agri- 
culture. As a career employee whose tenure has intersected 4 dec- 
ades, I have witnessed and have been a part of many good things 
that government service has provided to our fellow citizens. I can 
say honestly to you that I view my opportunity to serve as a Gov- 
ernment employee as an absolute privilege. Even as I make this 
statement, I am acutely aware that there are those who view their 
opportunity to serve in government as a right rather than a privi- 
lege. As a result, there are conflicting attitudes about Government 
service. 

Over the years, I have witnessed many forms of preferential 
treatment that allowed undeserving employees to be promoted over 
more deserving employees. Of course, there are various forms of 
prescribed remedies such as ^ievances and equal employment op- 
portunity complaints under Title VII of the Civil Rights Act to ad- 
dress wrongdoing. Even this process, which is mandated by law, 
has to rely on an administrative process which hopefully is not 
flawed or broken. 

In government, from my vantage point, whenever the process 
was abridged and you could not receive equity through the admin- 
istrative process, you sought assistance from Federal employees ap- 
pointed under political authorities. However, this brings me to 
these rhetorical questions; what do you do when political authori- 
ties abandon the traditional role of making sure the bureaucracy 
functions to the benefit of the American people and instead seek to 
become career civil servants? What do you do when political ap- 
pointees who have benefited from a political decision to obtain an 
opportunity move to circumvent the merit system? What do you do 
when they parlay their political connections to intimidate the bu- 
reaucracy? What do you do when political favoritism rears its ugly 
head? What do you do when unqualified politicals burrow into ca- 
reer senior executive positions? What do you do when the supreme 
chair of authority in your agency sanctions favoritism? 

I submit to you that the only thing you can do is seek a legal 
remedy or pray that the politick leaders of our Nation enact legis- 
lation to protect the bureaucracy from political intrusion. I am here 
to support section 103, post employment restrictions for political 
appointees of the Federal Employees Integrity, Performance and 
Compensation Improvement Act. 

Let me acquaint you with my own circumstances, sir. I served as 
the former Acting Director for Special Programs in the Farm Serv- 
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ice Agency and as the National Resources Conservation Service 
Acting Director of USDA Program Outreach Division. My perma- 
nent position was the National Program Manager for the Small 
Farmer Outreach Training and Technical Assistance Program. I 
managed a staff comprised of two GS-14’s, one GS-13, two GS- 
12’s, one GS-11 and one GS-6. 

I ran a very successful program that utilized 1890 and 1862 col- 
leges and universities, community-based organizations, Indian trib- 
al colleges and Hispanic serving institutions to provide outreach 
training and technical assistance to farmers and ranchers across 
the country. The program employs over 240 agricultural manage- 
ment specialists who are hired by participating entities to provide 
farmers and ranchers with one-on-one skills in overall farm man- 
agement practices. The program operates through 28 entities in 23 
States and benefits over 10,000 farmers and ranchers across the 
Nation. 

When I took over the program, only 5 entities who employed 15 
farm management specialists were involved and served approxi- 
mately 400 farmers. 

I managed the program with very little resources. When the 
USDA civil rights action team conducted listening sessions around 
the country, the reports indicated that the small farmers program 
that I managed was the only program cited by African-American 
farmers and Hispanic farmers as beneficial to them. The Office of 
General Counsel affirmed this in their report. 

Since the program was becoming highly visible, the powers that 
be in USDA decided to change the leadership. They determined 
that the office that I managed and co-wrote the regulation for 
should be a part of the new departmental outreach office. I rec- 
ommended establishing an office of outreach 3 years ago and that 
it be headed by a political appointee with a career deputy for over- 
sight purposes. 

For many years, I was acknowledged as the departmental out- 
reach guru. However, once the stakes were reused, outreach gurus 
came from hither and yon, practically all of them self proclaimed. 
I had to compete for my own job, one that I loved and was devoted 
to and spent many hours perfecting. 

The vacancy announcement for the position of Director, USDA 
Program Outreach was announced in April 1997. Included in the 
announcement were the duties consistent with my job responsibil- 
ities. 

I even wrote the job description, like I have for my entire former 
staff. The announcement specifically gave as the main duties man- 
agement of the 2501 program, and other outreach initiatives, that 
I had already incorporated into staff job descriptions. 

Several political appointees complained that the duties inherent 
in the announcement was too closely correlated with my position. 
They complained that the duties of the position restricted their eli- 
gibility. As a result, a second announcement was issued canceling 
out all of the first announcement and they eliminated all of the du- 
ties of the first announcement. The requirements were so bland 
that even the mailman could have been found eligible. 
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The individual selected for the position was a political appointee 
who served on Secretary Glickman’s staff in the Office of Commu- 
nications. 

The ironic thing is that there was never an interview for this so- 
called high-profile position, which would have demonstrated my su- 
perior qualifications. And to this day, I have only received a tele- 
phone call sajdng I was not selected. The individual who was given 
the departmental directorship of outreach also was given my job, 
which had the qualifications of the first announcement. In other 
words, they changed the rules in order to select him. After being 
given the job, this individual visited my office and told my staff 
that I was just another employee and that he was in charge. 

At the behest of Congressman Mica’s office, GAO conducted an 
investigation. I was told that the laws did not prohibit Schedule C’s 
from being able to participate for career positions. They also indi- 
cated that the selectee was a very weak candidate for senior execu- 
tive service. I must add that competing against political appointees 
places the career civil servant at a tremendous disadvantage. 

Based upon my knowledge of government, sir, I am certain that 
if not for political favoritism, the selected individual may have been 
eligible for a GS-9 or GS-11 position. I was demoted for doing a 
great job. They politicized my job. Over the last several years I 
have been rated outstanding by three different supervisors. My last 
rating was superior by a supervisor who informed me that this was 
due to rumblings from the top. 

Currently, I am on an intergovernmental personnel assignment, 
or IPA, with the NAACP in B^timore, MD. I serve as the director 
of rural development, training and technical assistance. I am al- 
lowed there to be creative and productive and still render a service. 

I know that my civil rights were violated, but I am more con- 
cerned about my citizenship rights. I feel that the action taken by 
political operatives at USDA have tried to relegate me to second 
class citizenship status, which I cannot and will not accept. As a 
result, I have had to seek a legal remedy. This is unfortunate, be- 
cause I have honorably served my government and my country. 

Let me conclude by stating that I am profoundly grateful for this 
opportunity to address you this morning. I say this with utmost 
sincerity. All of you should be very proud. You are our country’s 
leaders. You are 1 of 535 people who make the laws for the most 
blessed country on the face of God’s Earth. And even if we were 
to go back and count up every individual who has ever served in 
this capacity, given the backdrop of a country of over 200 million 
people, you are still a part of a very small and special group. You 
represent the truisms in that old axiom “that never has so many 
owed so much to so few.” I just hope that you will recommend pas- 
sage for section 103. It won’t help me, because I’m in the sunset 
of my government career, but it will help others and those who are 
yet to come who will value government service. 

Up to this point, I have omitted telling you about myself, and I 
will very briefly state that I view government as the opportunity 
to serve. My Judeo-Christian belief affirms in me that to be first 
amongst you, you must be willing to serve. This is my credo. I can 
be described simply as a person who loves God, who loves his coun- 
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try, and who loves and is faithful to his wife and family. Anything 
else that I am, hope to be, or ever will be pales in significance. 

I harbor no rancor or bitterness, just a little disappointment. I 
am just an old citizen government worker who has tried to do his 
duty as Grod has given him the light to see that duty. I came here 
today to simply ask that this high council right some of the wrongs 
and, in so doing, help the civil servants of this great Nation. 

Thank you. 

[The prepared statement of Mr. Just-Buddy follows:] 
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Good Morning 

Mr. Chairman, members of this August sub-committee, my name is John Irving Just>Buddy I am 
a 3S-year Federal Government employee of which over 20 years have been as an employee of the 
United States Department of Agriculture. 

As a career employee whose tenure has intersected four decades, 1 have witnessed, and been a 
part of many good things, that Government service has provided to our feUow citizens. 1 can 
honestly say to you, that I view my opportunity to serve as a Government employee as an 
absolute privilege. 

Even as I make this statement, I am acutely aware that there are those who view their opportunity 
to serve in Government as a right rather than a privilege. As a result, there are conflicting 
attitudes about Government service 

Over the years, I have witnessed many forms of preferential treatment that allowed uoderserving 
employees to be promoted over more deserving employees Of course, there lire various forms of 
prescribed remedies such as grievances and equal employment oppommity complaints under Title 
vn of the Civil Rights Act to address wrong doing. Even this process, which is mandated by law, 
has to rely on an administrative process which hopcfUlly is not flawed or broken. 
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In Government, from my advanUge point, whenever the process was abridged and you could not 
receive equity through the administrative process, you sought assistance from Federal employees 
appcNnted under political authorities. 


However, this brings me to these rhetorical questions; 

» What do vnu do when political authorities abandon the traditional rote of making sure the 
bureaucracy functions to the benefit of American people and instead seek to become 
career civil servants? 


» What do you do when political appointees have benefiited from a political decision to 
obtain an opportunity, move to circumvent the merit system? 

» What do you do when they parlay their political connections to intimidate the 
bureaucracy? 


1 fsvoritism rears its ugly head? 

s burrow into Career Senior Executive 


positions? 


supreme chair of authority in your agency sanctions favoritism? 


I submit to you that the only thing you can do is seek a legal remedy or pray that the political 
leaden of our Nation enact Icgislatton to protect the bureaucracy from political intrusioa 
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I am here to request support for (Section 103) “Post Employment Restrictions for Political 
Appointees’' of the Federal Employees Integrity, Performance, and Compensation Improvement 
Act. 

Let me acquaint you with my own circumstance I served as the former Acting Director for 
Special Programs in the Farm Service Agency, and as the National Resources Conservation 
Service Acting Director of the USDA Program Outreach Division. My pcrmanem position was 
as the National Program Manager for the Small Farmer Outreach Training and Technical 
Assistance Program, i.e , “Outreach and Assistance for Socially Disadvantaged Farmers and 
Ranchers Program (Section 2S01). 1 managed a staff comprised of two GS-14's, one CS-i3, two 
GS-12's, one GS-1 1 and a GS*6. 

I ran a very successiiil program that utilized 1890, 1862 colleges and universities, community- 
based organizations, Indian Tribal Colleges, and Hispanic Serving Institutions to provide 
outreach, training and technical assistance to farmers and ranchers across the country. The 
program employs over 240 agricultural management specialists who are hired by participating 
entities to provide farmers and ranchers with one-on-one skills in overall farm management 
practices. The program operates through 28 entities in 23 sUteS and benefit over 10,000 fanners 


and ranchers. 
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When I took over the prognun only i entities who employed 15 6vm manegement specialist were 
involved and served approximately 400 fumers 

I managed the program with very Uttle resources. When the USDA Civil Rights Action Team 
conducted listening sessions around the countzy, the reports indicated that the Small Farmers 
Program that I managed was the only {M^ogram cited by African-American fanners and Hispanic 
fanners as beneficial to them. The Office of General Counsel affirmed this m their report. 

Since the program was becoming highly ^dsible, the powers that be in USDA decided to change 
the leadership. They determined that the office that 1 managed arul co-wrote the regulation for 
should be a part of the new Departmental Office of Outreach. I recommended est^lishing an 
Office of Outreach three years ago and that it be headed by a Political Appointee with a career 
deputy for oversight purposes only. 

For many years. I was acknowledged u the Departmental Outreach “Guru ” However, once the 
stakes were raised Outreach “Guru(s)” came from hither and yon. Practically, ail of them self* 
procUimed. I had to compete far my own job, one that 1 loved and was devoted to and spent 
many hours perfecting. 

The vacancy aaaouneeaKot for the position of Director, USDA Program Outreach was 
announced in April 1997. Included in the anaouncemwir were the duties consistent with my job 
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responsibiiities. 1 even wrote the job descriptioiv like I have for my entire former staff The 
announcement specifically gave as the main duties, management of the 250 1 program and other 
outreach initiatives that t had already incorporated into staff job descriptions 

Sev^al political appointees complained that Uw (^ties inherent in the announcement was too 
closely correlated with my position. They complained that the duties of the position restricted 
their eligibility. As a result, a second announcement was issued canceling out the first announce^ 
ment and eliminating all of the duties of the first announcement. The requirements were so bland 
that even the mailman could have been eligible. 

The individual selected for the positioo was a political appointee who served on Secretary 
Hickman's staff in the Office of Communications 

The ironic thing is that there was never an interview for this so-called high profile position which 
would have demonstrated my superior qualifications and to this day I have only received a 
telephone call saying I was not selected 

The individual who was given the departmental directorship of Outreach, also was given my job 
which had the qualifications of the first uinouncemeDt. In other words, they changed the rules in 
order to select him. After being given the job, this individual visited my office and told my staff 
that I was just another employee and that he was in charge. 
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At the behest gf Congressmtn Mice’s office. GaO conducted en investigation. I was told that the 
laws did not prohibit Schedule "C's) from being able to participate for career positions. They also 
indicated that the selectee was a very weak candidate for Senior Executive Service. I must add 
that competing against political appouiteea places the Career Civil Servant at a tremendous 
disadvantage. 

Based upon my kno^edge of Government, I am certain that if not for political favoritism, the 
selected individual may have been eUgibte fbr a ^*9 or GS-1 1 position. I was demoted for doing 
a great job. They poiiticized my job. Over the last several years, I have been rated outstanding by 
three difrercnt supervisors. My last racing was superior by a supervisor who informed me that this 
was due to rumblings from the top. 

Currently, I am on an Intergovertimental Personnel Assignment (IP A) with the NAACP in 
Baltimore, Maryland. I serve as the Director, of Rural Development Training and Technical 
Assistance. 1 am allowed to be creative and productive and still render a service 

I know that my Civil Rights were violated, but 1 am more concerned about my diizenship rights. 

I feel that the action taken by poUticii operativea at USDA have tried to relegate me to second 
class dtizenship status, which I cannot and will not accept. As a resuh, I have had to seek a legal 
remedy. This is unfortunate because I have honorably served my Govenunent and my country. 



120 


-7- 


Let me conclude by suting that 1 am profoundly grateful for having this opportunity to address 
you this morning I say this with utmost sincerity, all of you should be very proud. You are our 
Country’s leaders. You are one of 535 people who make the latvs for the most blessed country 
on the fiice of God’s earth And even if we were to go back and count up every individual who 
has ever served in this capacity, given the backdrop of a country of over 200 million people, you 
are still a part of a very small and special group. 

You represent the truism in that old axiom, ‘"that never has so many owed so much to so few.” I 
just hope that you will recommend passage for Section 103 It won’t help me because I am in the 
sunset of ray Govemmeot career, but it will hdp others and those yet to come who will value 
Government service. 

Up to this point, I have omitted tclUng you about myself and I will be very brief 1 view 
Government as the opportunity to serve. My Judea-Uhristian belief affirms in me that to be first 
amongst you-you must be willing to serve This is my credo. 

1 can be described singly as a person who loves God, who loves his country and who loves and is 
faithful to his wife and fiunily. Anything else that I tin. hope to be or will ever be pales in 
significance. 1 harbor no rancor or bitterness, just a tittle disappoimment. I am Just an old citizen- 
government worker who has tried to do his duty as God has given me the light to see that duty 
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1 came here today to simply ask of this high council to right some wrongs and in so doing, help 
the civil servants of this great Nation. 

Thank you 



122 


Mr. Mica. Well, thank you, Mr. Just-Buddy, first for coining for- 
ward and testifying today voluntarily, and thank you for your 
many years of service and continued faith in the process. The sys- 
tem does work. People are aggrieved, the system sometimes bre^s 
down, and that is what our panel is here for. Again, we are just 
so grateful for you coming forward and helping us to correct the 
laws by which we operate our Government. So we appreciate that. 

I have heard a lot of testimony. I think yours is about as frank 
and open and moving as any I have heard in my years, both in 
Congress or in chairing this panel, so I do personally thank you. 

I do have a question for some of our panelists who served in po- 
litical capacities in administrations, and I guess some of you have 
that background, but one of the provisions under consideration in 
our proposal is to create an optional 401(k) retirement benefit for 
short-term employees, such as political appointees and congres- 
sional staff, instead of paying a defined benefit. I think this might 
address some of the problems and also give people an incentive to 
move on to the private sector. 

I think Patrick Korten testified that it is the President’s right to 
appoint these folks. Also, I think Mr. Moffitt talked about limita- 
tions on political appointees. We really do not want to do that be- 
cause we want the policy of the President to go forward. 

Do you, some of you that have background, think this would be 
one good measure to help attract folks and then have them move 
on into the private sector? Mr. Moffitt. 

Mr. Moffitt. Absolutely, Senator. Congressman. Sorry. You will 
get there. I’m sure. 

Mr. Mica. Between you and Mr. Just-Buddy, we are doing real 
well today. 

Mr. Moffitt. Well, providence will see. 

Now, as I said in my testimony, I think it is a terrific proposal. 
I think what you have to do with political appointees is make it 
very clear to them that they are the summer help, and one way to 
do that is to create that kind of a flexible yet generous program. 
And it seems to me that makes an awful lot of sense, given the na- 
ture of the job. 

You are talking about a job, if I recall correctly some of the stud- 
ies done in the 1980’s indicated that people served in those jobs 
usually between 22 and 26 months. So this is an opportunity for 
them to accumulate retirement savings and then move on to the 
private sector where they are going to spend the rest of their ca- 
reer. 

Mr. Mica. Mr. Korten, did you want to respond? 

Mr. Korten. Yes, I would simply reiterate what I said about con- 
sidering extending it beyond political appointees. Frankly, I think 
that the U.S. work force generally has become much more mobile 
in recent years, recent decades. It is no longer the case, as I said 
in my prepared testimony, that spending an entire career with one 
employer, as Mr. Just-Buddy has done, and proudly and certainly 
commendably, but it is no longer considered the default option for 
most people entering the work force today. Nor should it be. 

Our economy has benefited greatly from the kind of employee 
mobility that we have seen. There is a lot of cross pollination, if 
you will, people moving, for example, among high-tech companies. 
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bringing the experience and the knowledge they have gained in one 
spot to another spot where it develops a little bit differently. I see 
absolutely no reason why that can’t be the case, employees moving 
between the private sector and the government sector and back 
again. And a kind of 401(k) for everyone would greatly expedite 
that. 

Mr. Mica. Mr. Johnson, you were a bit tough on the official time 
issue, and I was wondering if there are two parts. One is getting 
an accurate reading on how much government taxpayer money is 
used on official time, then maybe putting some limits on that. I 
mean I think employees have a right to unionize and collectively 
bargain, public or otherwise. And the other part is, again, some 
limits, financial limits on expenditure. Who pays for this? Does the 
union pay for it? Does the public pay for it? 

Maybe we should start out witn just collecting the data on some 
basis so we get a handle on this. Vfhat do you feel about a proposal 
like that? 

Mr. Johnson. Mr. Chairman, I think it is a question of how 
much, how quickly it can be done. But you are right, right now we 
are in a situation of where we are all working in the dark because 
there is no data and there is some paperwork burden to collecting 
data. But surely we need that, and I would agree that that would 
be certainly the very first step. On the other hand, if it takes — who 
would collect the data. If 0PM tells you it is going to take 2 years 
to collect the data or to set up a recordkeeping system to collect the 
data, that is a long time. 

That is obviously your choice to make. I think it is just a ques- 
tion of time and how quickly can the basic data be gathered so you, 
the committee, can make an informed decision. I think the wide 
open basis right now is too wide open, and I think the lobbying as- 
pects of the case law and the Federal Labor Relations Authority 
are troublesome. 

Mr. Mica. Mr. Norquist, one of the things that has interested 
me, well, concerned me, too, is that we have incredible unfunded 
liabilities in our Federal retirement accounts. Not only do we have 
unfunded liabilities, the trust funds have, for the most part, been 
raided and replaced with nonnegotiable certificates of indebtedness 
to the United States. 

One exception to that, and we had interesting testimony about 
this, was the District of Columbia. They do not do everything right, 
but some years ago they had an outstanding retirement board, "fiiis 
was 15, 20 years ago. They recognized the unfunded liability was 
growing out of hand and they made some adjustments. Actually, 
when we held our hearing on their funds, about 50 percent was un- 
funded liability and about 50 percent was in hard cash assets. One 
of the things they did was have the ability to invest some of this 
money in some options. 

I have been trying to get this. If we increase the Federal em- 
ployee contribution even the small amount of, say 1 percent over 
10 years, and fence this money off and invest it, we would take tre- 
mendous pressure off the retirement system. Last year we had 
some $30 plus billion out of the general treasury to fund missing 
money, and that goes to over $100 million in a short number of 
years. Not $100 million, $100 billion. I’m sorry. 
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Do you think that we should be considering, again, something to 
take some strain to replace this money, and is that going to be wise 
tax and Federal fiscal policy for the future? 

Mr. Norquist. Well, most State and local governments do have 
close to fully funded systems. The District of Columbia has been an 
exception. 

Mr. Mica. In the private sector you go to jail if you do not take 
proper care and fiduciary responsibility over a retirement fund. 

Mr. Norquist. And Congress has been and State legislatures 
have been insistent that the private sector have fully funded sys- 
tems, because if you are going to have workers working and think- 
ing they are getting compensated both in pay and in money put 
away for their retirement, you want to make sure that the money 
put away for their retirement is actually there and is not a promise 
down the road. 

I think moving in the direction to have the Federal system be- 
come more fully funded is a move in the right direction, particu- 
larly moving to a defined contribution option for people who cycle 
in and out of government. Make sure that you are not building up 
any unfunded liabilities in those cases. 

And I would point to California, which was worried about at- 
tracting quality workers to their university system and just pro- 
vided a defined contribution option, such as the one that you are 
looking at for White House employees and congressional employees. 
They found they couldn’t get people to come out and work in Cali- 
fornia for a couple of years if they were going to, in the middle of 
their career, in effect, lose the ability to save for their retirement. 
And California is now, with bipartisan support, looking at doing for 
their State legislature exactly what you are looking to do here for 
congressional staff and for White House staff. 

Mr. Mica. Thank you. I will yield now to the gentleman from 
Maryland. 

Mr. Cummings. I only have a few questions. I was just wonder- 
ing, after listening to Mr. Just-Budd^s testimony, I was wonder- 
ing — is it Mr. Korten? 

Mr. Korten. Yes. 

Mr. Cummings. You realize that the very program he is in now, 
based on this proposal, would be eliminated, the one where he is 
giving service to NAACP? 

Mr. Korten. I do. 

Mr. Cummings. I was just wondering, after listening to his testi- 
mony, what is your feeling on that? 

Mr. Korten. Well, the part of the testimony that I did not read 
here but entered in the record suggests that the IPA ought to be 
reserved exclusively for circumstances under which Federal Gov- 
ernment employees rotate into positions in other governments for 
some period of time rather than into private groups. 

And I certainly have a lot of sympathy for Mr. Just-Buddy. I 
think the root of that problem is not what this measure would pro- 
pose to do to the Intergovernmental Personnel Act but rather the 
abuse of the placement of political appointees in the Department 
of Agriculture. I think that if we enforce a due respect for the prop- 
er position, proper deployment of political appointees, displacing a 
long-time career employee, such as he, would not be a problem. 
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I think that that is part and parcel of the much more lax view 
of the kind of murky waters that now exist between political and 
career appointments. We have allowed that line to become blurred. 
I think we need to make it sharper. 

Mr. Cummings. Assuming those circumstances did not take place 
the way he just stated, and just say he took advantage of the pro- 
gram and decided that he wanted to go into this nonprofit private 
sector. Having spent most of my life in the private sector, the pri- 
vate sector does things a lot differently than the public sector. No 
doubt about it. I am just wondering, the Federal managers seem 
to think it is a good idea. It seems as if, and I am going to get to 
you in a minute, Mr. Just-Buddy, because I’m curious about some 
things, but it seems to me that because of some of the things that 
are being done in the private sector that when a person then re- 
turns back to the public sector it might be very beneficial. 

One of the things that concerns me is how people live their lives 
in a box and may never go beyond that box. If they never go be- 
yond that box, they stay in that box until they die. There are a lot 
of people that fall in that category for various reasons. So I am just 
wondering. Federal managers make a good point that it may en- 
able people to then bring something from one box to another one 
and, hopefully, perhaps be beneficial to Federal Government. 

All of you, just about, have said something about the private sec- 
tor does it this way, public sector does it this way. You seem to 
make that contrast, and I just wondered how you felt about that. 

Mr. Korten. I absolutely share your view about the value of mo- 
bility, the value that accrues to the Federal Government when an 
employee comes in from the private sector and takes up a job for 
some period of years or vice versa. I think that is a very good thing. 

I think that, unfortunately, there is a fundamental principle that 
I think ought not to be violated. The fundamental principle is that 
when the taxpayer provides money to the Federal Government to 
hire someone to do the Government’s work, the tax money should 
not be used to pay that employee to do work for a private advocacy 
organization. 

I agree with your goal. I think that the best way of doing it is, 
as I said, to encourage, to enable employee mobility by adjusting 
the compensation system so that people can rotate in and out, if 
they wish, of Federal employment without the very considerable 
constraints that come with the way especially the retirement sys- 
tem is set up right now. It truly is the last significant piece of the 
golden handcuffs, and it is there and it is real. 

Try to find a Federal employee who has been around for at least 
10 years and has built up a significant balance in the retirement 
system who is willing to turn his back on that. Doesn’t happen. 
That’s why you need individual retirement accounts or some sort 
of portability. 

Mr. Cummings. Well, then that goes back to something else I 
talked about a little earlier, and that is there is this one life to live 
concept. It seems like, I was just telling a staff member, one of the 
things that concerns me about the Federal Government is it takes 
so long to make change. 

Mr. Korten. Amen. 
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Mr. Cummings. So people will be retired and die. Then the 
change comes about and people will say, oh yeah, remember Joe? 
He died 10 years aigo. He was advocating for this way back when, 
and wish he was here to see it. But, anyway, let me move on from 
there. 

Mr. Just-Buddy, if you were to come back into the Federal sys- 
tem, do you think there are things that you are learning at the 
NAACP, under my predecessor Kweisi Mfume, that you could bring 
back to government, assuming people listened? 

Mr. Just-Buddy. Congressman, in my particular instance, the 
reason why I’m at the NAACP is to benefit USDA. In other words, 
you are all aware of the black farmer issues and the black land 
laws. The NAACP asked USDA and told them they would help 
them if they could. So they sent an executive on loan, which is me, 
to go over there and train NAACP delegates in the field to assist 
USDA in a decline of black farmer issues. 

So in this particular instance, the relationship between the two 
is most beneficial to USDA. I just happened to be the leading ex- 
pert in that particular area at USDA, acknowledged by all, ex- 
cept — ^acknowledgment work is involved except when other things 
are involved. But it is a wonderful relationship for me there, be- 
cause I can see the tremendous need there and the enthusiasm 
over there to make a difference. So I am appreciative of it. 

In most IPA’s, for example, I think that there is a relationship 
where you get a lot out of it. Private sector offers an awful lot. Gov- 
ernment sort of stays the same a lot and we can pick up on a lot 
of new techniques in private industry. One thing about the 
NAACP, I can get things moved quick. I only have to see one per- 
son and then I can move forward with dispatch and efficiency and 
I’m appreciative of it. 

Mr. Cummings. Let me ask you something else. I want you all 
to talk about this drug policy. I was listening to the drug czar and 
I asked him to give me a profile of who uses drugs in the United 
States of America. One of the things he said was 85 percent of 
them are working. They are working every day. You may have 
some working in your agency, based upon the way he laid it out. 
He said a lot of these people you would never even suspect. He 
went on to say that 80 to 85 percent of them are white. He just 
went and gave us the whole profile. 

I am just wondering, with this new proposal, it says persons who 
have been convicted of use, possession or sale of narcotics would be 
prohibited from working for the Federal Government. I just wonder 
how you all feel about that, 

Mr. Korten. I would be reluctant to endorse something like that. 

Mr. Cummings. You would be reluctant. 

Mr. Korten. I would be reluctant to endorse that. 

Mr. Cummings. Why? 

Mr. Korten. I think it is a bit across the — I think there ought 
to be more flexibility in judging whether or not somebody is suit- 
able for Federal employment. 

Mr. Cummings. Can you elaborate a little? Unless there is some- 
body else that wants to say something. I’m just curious. Why don’t 
you elaborate while they are trying to figure it out. 



127 


Mr. Korten. Thank you. I certainly had a certain amount of per- 
sonal experience with employees who had substance abuse prob- 
lems in various managerial roles that I have had in and out of Gov- 
ernment, and I think that everyone would agree, who has any ex- 
perience like that, that some of these involve instances where the 
individual has stepped across the line when he or she was young 
and foolish. And at one time or another, we were all young and 
foolish, and I don’t know that someone ought to be punished for 
that for a lifetime. It’s a relatively simple principle, I think. 

Mr. Cummings. Anybody else? 

Mr. Moffitt. Well, I think that you make — I think it is an excel- 
lent question and it is a tough one. I think you’re right, there is 
a lot more substance abuse than we are prepared to admit. It 
seems to me that one thing that might be worthwhile is some kind 
of a time limit on this sort of thing. If somebody was convicted 
years and years ago of a violation of the narcotics laws, that is 
quite different than somebody who was convicted, let’s say, in the 
last 2 or 3 years. Because I think what you are talking about here 
is you are talking about behavior. 

So it seems to me. Congressman, that as a matter of law, what 
you want to do is recognize the realities of what we are dealing 
with and, at the same time, establish a very high standard. And 
maybe one way to do that is to do the kind of thing that they used 
to do on background investigations, which is to basically ask the 
question, have you been involved in the use of drugs in the last 5 
years, or something like that. 

I do not think, however, that the Government, and I don’t think 
the Congress is — I don’t think the Congress is making a mistake 
by trying to tighten the appointment of people to the Federal civil 
service. Because, after all, as Mr. Just-Buddy pointed out, working 
for the people of the United States is an immense privilege and it 
is an immense privilege that should not be granted without due 
discretion. 

Mr. Cummings. All right. I have plenty more questions, but so 
that some of my colleagues will have an opportunity, I will just 
perhaps submit them in writing to you all. Thank you. 

Mr. Mica. 'Thank you, Mr. Cummings. 

Mrs. Morelia. 

Mrs. Morella. Thank you. I thank you all for testifying. I just 
want to point out, in terms of civil service, you know with the 
emerging democracies there are some things they look for. You 
need to have, as you approach a democracy, you need to have a 
constitution, the rule of law, an independent judiciary, a free press, 
and a good civil service. I mean that is absolutely paramount or 
you have difficulties. 'That has been, really, the responsibility of 
this committee. As somebody has said, it may not be that sexy, but 
it is critically important to our entire operation of government, 
whether people are civil servants or not, and we care also about re- 
cruiting young people into civil service. 

Mr. Norquist, I am amused by your bio here. One of the points 
in it says P. J. O’Rourke says Grover Norquist is Tom Paine crossed 
with Lee Atwater, plus just a little soupcon of Madame Defarge. I 
found that very interesting. 

Mr. Norquist. P.J. is a funny guy. 
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Mrs. Morella. Mr. Norquist, I want to thank you for your en- 
dorsement of my TSP bill, and I wanted to ask all of you, if you 
feel it is important, what should we be doing to muster up support? 
I am thinking also, Mr. Johnson, of the chamber of commerce. If 
you had some business entities and people from think tanks, like 
you, that really care about this, that maybe you could help to mus- 
ter up some support so the Treasury says, hey, yeah, with this sur- 
plus, we can afford that. 

Maybe I will start with you, Mr. Norquist. 

Mr. Norquist. Well, it was recently brought to my attention. I 
think it is an excellent idea, and I intend to write on the subject 
and will encourage others to, both here in Washington and out in 
the States, 

Mrs. Morella. Good. 

Mr. Moffitt. Mrs. Morella, I think the attractiveness of your 
proposal is that it comes at exactly the right time. There was a 
time not too long ago when only a tiny minority of Americans, real- 
ly basically the economic elite of this country, invested in things 
like stocks and bonds and mutual funds, things of that sort. Today, 
I understand the most recent statistics indicate that 43 percent of 
all Americans are in the stock market. What is happening is that 
we are seeing a democratization of investment on a level and really 
at a rate that would have been shocking, I think, to any of us 10 
years ago. 

When the Congress, working closely with the Reagan administra- 
tion, established the Federal Employees Retirement System, that 
was a major breakthrough in terms of retirement policy for the 
United States. It was huge. I don’t think at the time, when Mem- 
bers of Congress voted for it, they really understood the gravity of, 
in fact, what it was. I remember. I was involved in those discus- 
sions, negotiations, at the time. But when Federal employees start 
seeing returns on their stock options of 37 and 38 percent, of 
money that is invested that belongs directly to them, that has a 
profound effect on how they feel about those kinds of options and 
the fact that they can take that money with them. 

It seems to me that one of the things that we ought to do is to 
promote the success, at least in terms of the publicity, of what, in 
fact. Congress and the Reagan administration actually accom- 
plished in 1986, and the fact that the Federal work force today has 
one of the finest retirement investment options available and make 
it clear that one of the reasons why it is is because it takes advan- 
tage of the power of this remarkable economy. 

Mrs. Morella. Good point. Good point. 

Mr. Johnson, any chance the Chamber will say, hey, this is a 
good idea? 

Mr. Johnson. Well, it is not revenue neutral, so it is a rough row 
to hoe in the Chamber. 

Mrs. Morella. But, you see, because of the investment, what- 
ever, it chums money into the economy. 

Mr. Johnson. Right. How did CBO cost it out, I guess would be 
the question. 

Mrs. Morella. Yes. 

Mr. Johnson. Just speaking generally, it has been one of my 
frustrations when I was on the Hill that the business community 
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didn’t pay more attention to what was going on in the Federal Gov- 
ernment, and it continues to be. And just generally speaking, it is 
one of my goals to try to get more focus on what is going on in this 
subcommittee. So certainly I would be glad to take this proposal 
back and run it through the traps. 

Mrs. Morella. ok, thank you. 

Mr. Korten. 

Mr. Korten. The only observation I would have, Mrs. Morella, 
is that anything you can do to encourage, enable, advance the abil- 
ity of individual Federal employees, or anyone else for that matter, 
to be able to invest their retirement contributions in real assets, 
stocks, bonds, things that are used in turn to create wealth in the 
economy, is much to be admired. Investing, quote-unquote, those 
things in government securities is not an investment of that sort, 
it is simply setting aside lOUs. The Social Security trust fund, gov- 
ernment trust funds generally, are not assets. They are liabilities. 

Mrs. Morella. I should have thought of that earlier when I put 
too much into the G fund and not enough into the C fund. 

Mr. Korten. I would add that those investment decisions ought 
to be made by individuals rather than Government managers of 
Government funds. That is a dangerous precedent. 

Mrs. Morella. Which TSP does give all that choice, and we have 
added two more even beyond the three that we have had. 

Mr. Just-Buddy, you have allowed us to look even closer at that 
section 103 that you mentioned, and I understand that there has 
been a GAO study, which I will look into further, having heard 
your testimony with regard to whether or not you are just an un- 
usual situation or whether there are others that fall into that kind 
of pattern and that maybe we should be looking at that. 

If you had not had that adverse experience, would you still feel 
that this would be an important section for us to incorporate? 

Mr. Just-Buddy. Oh, absolutely. Congresswoman. I really came 
up in the system where the political people were there to make 
sure the bureaucracy worked, and irregardless of what party was 
in, we just went about implementing what was decided from the 
national leadership and did our job. 

But this is the first time that I have seen, at tremendous levels, 
such an intrusion on normally what bureaucracy — well, it is a little 
different. And I have been around through several administrations, 
but it’s a little different. 

Mrs. Morella. I guess just one other brief question, again with 
the opportunity, if I may, of sending any other questions to you, 
particularly with regard to performance evaluation. 

I guess to Mr. Moffitt. As you know, there is a lot of controversy 
surrounding the bill’s performance management provisions. From 
your experience, are mere performance provisions, are there more 
performance provisions that you think should be added, especially 
if those that are in the bill are stripped? 

Mr. Moffitt. I think your problem is how do you ensure the con- 
fidence of the AmericEm people in the effectiveness of its work force 
if you do not have serious consequences for performance. That is 
not a partisan point of view. It is not even a philosophical point of 
view, strictly speaking, between conservative and liberals. David 
Osborne, the author of “Reinventing Government”, said that the 
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most important thing you can do to make Government entre- 
preneurial in the 21st centuiy, really, is to make sure that per- 
formance has real consequences. That means you have to tie per- 
formance in some sense to pay. You have to make sure that people 
are rewarded for outstanding work. 

I would hope that the committee would not do what Republican 
and Democratic administrations have done in the past, which is to 
pass comprehensive legislation which tells the public, as the Civil 
Service Reform Act of 1978 did, that we are going to stress account- 
ability, we are going to stress performance; we are going to make 
sure that the Government is, to use Jimmy Carter’s famous phrase, 
the Government works as hard for the people as the people work 
in order to support the Government, and then backs away from 
tying real consequences to performance. As I say, this is not a par- 
tisan issue. 

I think one of the most remarkable things was the failure of the 
Bush administration to take the merit pay proposals that had been 
worked out painfully over many months between Congress and the 
Reagan administration and simply let them die without so much as 
a by your leave. When you get into this business, and we know it 
is difficult, and really, very frankly, Mr. Cummings actually earlier 
on put his finger on it. At the heart of all of this is the ability of 
managers to be managers, and that means making the very tough 
decisions about the gradation of people’s performance. 

If you decide that Government managers are not going to do 
what every manager in almost every private sector entity does; 
that is, to make those very, very tough decisions about the perform- 
ance of the work force, then I’m saying to you, in effect, that what 
you are doing is you are not — well, put it this way, you are not up- 
grading the image of the Federal work force, which is something 
that has to be done. We have got to make sure that the Feder^ 
work force is performing at a very, very — at a very strong level but 
in a way in wnich those results are manageable. 

I’m very, very concerned that if, in fact, the performance man- 
agement initiatives that you have here are stripped away because, 
once again, we are really not serious about it, maybe the best thing 
to do is to go back to the 1978 Civil Service Reform Act and simply 
repeal it and say that we’re really not serious about this. 

And let’s say if we’re not going to have — if we’re going to have 
a pass-fail system, for example, for judging employees, anybody 
who has been in a university system, as I have, knows that that 
is not real evaluation. There’s a magnificent difference between a 
student who gets an A and a student who gets a C or a D. .^d 
the point is that no more — ^it does not work in the workplace or the 
Federal civil service any more than it works in a university setting. 

We have to get serious about the performance appraisal and 
make sure the managers do their job, and we have to give them 
the tools to do that. And it seems to me that if you take away di- 
rect results from performance, you are weakening basically what 
you are intending to do. As I say, really seriously, if Congress feels 
it’s not worth it, then simply repeal the Civil Service Fteform Act 
of 1978 euid forget it. 

Mrs. Morella. The rest of you, I guess, associate yourself with 
his comments. 
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Mr. Korten. You all have been in elected politics for a long time, 
so I don’t have to tell you how awkward it would be for a constitu- 
ent to come up to you and say, hey, how is that Federal work force 
doing? And you are sitting there in a position having to say, well, 
98 percent of them passed. Passed? Passed what? Do you pay them 
extra for doing a better job? No. I wouldn’t want to have to answer 
that question. 

Mrs. Morella. ok. 

Mr. Johnson. I would say in my 6 years with the Department 
of Labor, I would support those comments. I think you have to 
have a way to separate out the people who are the workers and the 
people who aren’t, and pass-fail doesn’t do that. 

It’s hard enough, actually, with the five-tiered system now in the 
Federal Government, between outstanding and fail, because almost 
everyone — I can’t remember the percentages, but almost everybody 
gets highly satisfactory or satisfactory. Pass-fail even makes that 
situation worse. And it does depress productivity and depresses 
motivation among employees. I just say that based upon my 6 
years with the bureaucracy. 

Mrs. Morella. Valuable to have your experiences as Federal em- 
ployees. 

I thank you, Mr. Chairman. In the interest of time, I will submit 
the rest of my questions. 

Mr. Mica. Well, I thank all of our panelists today, especially Mr. 
Just-Buddy, who stepped forward as the civil servant to relay his 
particular situation and to help us improve the system, and the 
others representing vaiious organizations and think tanks. 

We may have additional questions that we will submit to you for 
the record. And with that, we will dismiss this panel and welcome 
our third panel. 

Our third panel today consists of Mr. Albert Schmidt, who is the 
national president of the National Federation of Federal Employ- 
ees; Mr. William Pearman, president of the FAA Conference, Fed- 
eral Managers Association; Mr. Robert Tobias, national president of 
the National Treasury Employees Union; and Mr. Bobby L. 
Hamage, Sr., national president of American Federation of Govern- 
ment Employees. 

Welcome. We have a couple of new participants here. If we could, 
we will swear in our witnesses. If you could please stand. 

[Witnesses sworn.] 

Mr. Mica. I would like to welcome all of our participants today 
in this third panel, representing primarily Federal employees and 
managers. We would like to hear your viewpoint on some of these 
recommendations or other suggestions that you have for our panel. 

I will recognize first Mr. Bobby L. Hamage, national president 
of the American Federation of Government Employees. Welcome, 
sir, and you are recognized. 
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STATEMENTS OF BOBBY L. HARNAGE, SR., NATIONAL PRESI- 
DENT, AMERICAN FEDERATION OF GOVERNMENT EMPLOY- 
EES; ROBERT TOBIAS, NATIONAL PRESIDENT, NATIONAL 
TREASURY EMPLOYEES UNION; ALBERT SCHMIDT, NA- 
TIONAL PRESIDENT, NATIONAL FEDERATION OF FEDERAL 
EMPLOYEES; AND WILLIAM W. PEARMAN, PRESIDENT, FAA 
CONFERENCE, FEDERAL MANAGERS ASSOCIATION 

Mr. Harnage. Thank you, Mr. Chairman and members of the 
subcommittee. My name is Bobby L. Harnage, Sr., and I’m presi- 
dent of the American Federation of Government Employees. I want 
to thank you for the opportunity to testify on various proposals 
being considered as part of the Federal Employees Integrity, Per- 
formance, and Compensation Act. No other organization appearing 
before you today has a greater stake in what you are doing with 
regard to reform measures as the 600,000 hard working Federal 
employees that this union represents. 

That is why AFGE has been on the frontline for years fighting 
for sensible, intelligent civil service reform. We believe that the 
success of any Government reform initiative depends ultimately on 
the support of the key stakeholders in the enterprise of Govern- 
ment. Reforms will fail unless they are supported by the agencies, 
the Federal managers, the supervisors, the frontline employees, 
and their union representatives. 

I have submitted my written testimony, and I would like to sum- 
marize some of the parts of the draft legislation. 

AFGE understands that Federal agency managers need greater 
flexibility and more discretion to meet mission needs. Every day 
managers and employees are asked to do more with less. However, 
with this flexibility must come accountability. 

Accountability means new-found discretions over pay and classi- 
fication, hiring, and performance management is balanced by an 
expanded substantial role for the exclusive representative in work- 
place decisions. That is why AFGE has consistently fought against 
reforms that would deny the legitimate role of labor as both a 
workplace partner £ind the employees’ workplace representatives. 
Unfortunately, this bill would place artificial and unnecessary lim- 
its on the subjects over which labor and management could nego- 
tiate, restricting the parties to bargaining merely over the impact 
of decisions by agencies. This is totally unacceptable to AFGE. 

On the proposal on official time, Mr. Chairman, we might as well 
shuck it down, as we say where I come from, and tell it like it is. 
This is nothing more than an attempt to bust Federal employee 
unions throughout the Government by eliminating all of their use 
of official time. It would outlaw all official time used to engage in 
negotiations of any kind. It would outlaw the use of official time 
to represent employees in proceedings before the Merit Systems 
Protection Board, the Equal Employment Opportunity Commission, 
and the Federal Labor Relations Authority. 

In addition, this provision is an attempt to silence union rep- 
resentatives from communicating with Congress, the body that, as 
an employer, sets Federal employee pay and benefits. It is Con- 
gress, and not Federal managers, that determine many issues of di- 
rect concern to employees. In many ways, Congress sits in the seat 
of the employer at the bargaining table with Federal employees’ 
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unions. And why would Congress want to limit their access to Fed- 
eral employees when it is more often that is where they get the 
very source of information that they find most helpful in their de- 
liberation of matters before you concerning Federal agencies? 

Official time is authorized by agency grievance procedures. Offi- 
cial time is authorized by statutory appeals procedures. Official 
time for negotiating with management. All we did is put it in a 
labor agreement and substituted an agency grievance procedure for 
a negotiated grievance procedure. We did not expand official time 
in those areas. However, this law would prohibit a union represent- 
ative from using official time, but a nonunion representative would 
still have that entitlement. That is the reason I’m concerned that 
the legislation is more toward union busting than any other reason, 
is because it singled out just union representation. We strongly op- 
pose this provision. 

I heard a comment by one of the previous panelists a while ago 
talking about union business. Let’s get it clear. Official time is not 
used for union business. It is prohibited. Union business is signing 
up members. Union business is collecting dues. Union business is 
holding membership meetings. Union business is making reports to 
both D^artment of Labor and the IRS and to the membership. 
What official time is used for is labor-management relations. 

And we are trying to fix something that is not broke. Where it 
is working, where we have official time, you can look and see that 
the number of grievances are considerably reduced, the number of 
unfair labor practices are considerably reduced. And while we are 
trying to collect all of the data to determine how much official time 
and put a dollar value on it, is used, let’s also look at what the ben- 
efits are that is derived from this use of official time, rather than 
just try to cloak it as dollars being spent by the taxpayers. It may 
very well turn out, and I suspect it does, it winds up being a sav- 
ings to the taxpayers, not a cost to the taxpayers. 

On performance management, let me say up front that AFGE 
members don’t want poor performers on the job any more than this 
committee does. It is our members who must pick up the slack 
when work isn’t done. It is our members who labor in the increas- 
ingly competitive environment where the services they perform 
today are in danger of being contracted out or privatized. Neither 
AFGE nor its members can afford to coddle the second rate or cre- 
ate safe havens for the incompetent. 'The provision to give more 
weight on performance in RIF’s is seriously misguided. All of the 
necessary tools are already in place to deal with poor performers. 
Federal agencies and managers need to do the difficult work of ac- 
tually managing employees. 

I now have 34 years of service, full-time service in AFGE. I start- 
ed out as a shop steward on the work floor, became a local officer, 
a national representative of AFGE, where I negotiated contracts 
and represented Federal employees in disciplinary actions and ad- 
verse actions, then became the national vice president of the larg- 
est membership in this federation and supervised 12 national rep- 
resentatives who did the same thing I had previously done. I have 
never seen where there is a problem firing a poor performer. The 
problem has been either the manager did not know what to do or 
would not do what they are supposed to do in order to take the nec- 
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essary action. You can pass all the legislation you want to; it is not 
going to correct that particular situation. And the same thing ap- 
plies to withholding grade increases. 

As to the problem with performance evaluations. We have a sim- 
ple solution to the performance evaluation problem. You give us the 
broad scope bargaining we need to negotiate at the local level, and 
we will make it easy to get rid of poor performers and we will see 
the people doing the job get rewarded. But the problem with all of 
the systems that you come up with is it leaves it up to the super- 
visor without some accountability there for making decisions. 

The example was given a while ago comparing us to the aca- 
demia world. It is pretty simple. You have a test, somebody made 
85 on it, somebody made 95 on it, somebody made a 70 on it, and, 
therefore, you got an A, B, and a C student. You don’t have those 
type of numbers when it comes to evaluating employee perform- 
ance. 

The pass-fail provisions we have negotiated are in the Social Se- 
curity Administration. You may want to take a look at that. Em- 
ployees are satisfied with it, management is satisfied with it, and 
it works. But it is not to look at the end results of performance. 
It requires a constant look at what is happening to the employee, 
at the beginning of the performance period and all the way through 
it, there is direct contact and communications between the man- 
ager and the employee. It is not a cut pass-fail situation based on 
a decision that wasn’t even thought about 2 weeks ago but now it 
is time for us to issue the decision and we have a dilemma over 
pass-fail. 

As long as we are given the broad scope bargaining, we will as- 
sist you in the area of making sure that poor performers cannot 
continue to work for the Federal work force. We don’t want them, 
we don’t need them. 

While this draft proposal contains some provisions that AFGE 
would support, we believe this bill, on the whole, is far ofF the 
mark. Indeed, the bill seems to be a course far away from the sen- 
sible proposal aimed at improving the quality of the employee 
worklife. It is on the path of truly despicable proposals that would 
devastate Federal employee unions and jeopardize the long-stand- 
ing right of Federal workers to organize. 

We hope that in the days ahead we can work with you and the 
committee on different approaches to reform, one that respects and 
values the interests of all the key stakeholders, particularly the 
rank-and-file workers that do the demanding, ofben dirty work and 
sometimes dangerous jobs that make Government work. 
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I appreciate your interest and this committee’s interest in re- 
forming the civil service, and we look forward to working with you. 
There are some areas, I think, that given the opportunity to have 
some input, we can come to agreement. We tried to work with the 
Department of Defense the first part of this year and the latter 
part of last year on some of the very issues that you are dealing 
with here. But our problem was they wanted to revert back into 
their traditional role and not give us the checks and balances we 
felt like we needed with giving management more flexibilities. We 
will be more than willing to work with you in that area. 

Thank you very much for the opportunity to testify. 

[The prepared statement of Mr. Harnage follows:] 
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Mr. Chairman and Members of the Subcommittee: 

My name is Bobby L. Harnage. i am President of the American Federation of 
Government Empioyees, AFL-CiO (AFGE). i appreciate this opportunity to testify on the 
various proposais being considered as part of the Federal Employees Integrity, 
Performance, and Compensation Act. AFGE is the nation's largest federal employee 
union, representing some 600,000 employees in over 70 federal agencies. No other 
organization appearing before you today has as great a stake in government reform 
measures as the men and women represented by AFGE. 

That is why AFGE has been on the front line for years fighting for sensible and 
intelligent civil service reform. Our members know first-hand how ineffective the 
government’s civil service systems can be, and how often abuse and misuse of the 
current systems stand in the way of delivering quality service to the American people. 
In previous testimony before this Committee. AFGE has been a persistent champion for 
real and fundamental change. 

We believe that the success of any government reform initiative depends 
ultimately on the support of the key stakeholders in the enterprise of government. 
Reforms will fail unless they are supported by the agencies, federal managers and 
supervisors, front-line employees and their unions and, of course, the American people. 
Efforts to restore the public's faith in the effectiveness and performance of government 
will demand energy, ideas, and a willingness to change on the part of the government's 
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most important asset, its workers. But these qualities will be in short supply if the reform 
efforts treat government workers as part of the problem, rather than as the key to 
success. 

AFGE supports many of the reform proposals that the Committee is considering. 
However, there are a number of other proposals that we oppose so strongly that AFGE 
could not support the bill as a whole if these proposals remain. 

I. SAFEGUARDING THE INTEGRITY OF THE MERIT SYSTEM 
Increased Flexibility For Demonstration Projects 

As the Committee knows, demonstration projects can be an effective tool for 
bringing innovation and change to the government’s personnel systems. In past projects 
at China Lake and McClellan Air Force Base (PACER-SHARE), and in current projects 
planned for the Naval Sea Systems Command and the Department of Veterans Affairs, 
agencies have experimented with entirely new systems for pay and classification, 
performance management, staffing and hiring, even reductions in force. It is fair to say 
that once implemented, a demonstration project has a profound effect on all aspects of 
an employee's working life. 

That is why it is so important that the employees’ elected representatives play a 
key role in designing new personnel systems under a demo. Unfortunately, this bill 
would place artificial and unnecessary limits on the subjects over which labor and 
management could negotiate, restricting the parties to bargaining merely over the 
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“impact” of decisions made by agency management, indeed, the biil goes even further, 
proposing to eliminate the long-standing protections afforded collective bargaining 
agreements under 5 U.S.C §4703(f). Both of these proposals are wholly unacceptable. 

AFGE understands that federal agency managers need greater flexibility and 
more discretion to meet mission needs. Every day both managers and front-line workers 
are being asked to do more with less, in this environment we can hardly afford to let 
rigid, inflexible rules get in the way of common sense solutions. However, we do not 
believe that merely freeing managers from current laws and rules and hoping they do 
the right thing is the answer. Management flexibility for its own sake ~ that is, flexibility 
without accountabilitv - is exactly the wrong approach to reform. It will generate distrust 
and cynicism among the very employees whose commitment and dedication will be 
needed to make the reforms succeed. 

Real accountability comes when new-found management discretion under a demo 
project is part of a rational system of checks and balances. Accountability means that 
new-found discretion over pay and classification, hiring, and perfonnance management 
is balanced by an expanded, substantive role for the exclusive representative in 
workplace decisions. That Is why AFGE has consistently fought against reforms that 
would deny the legitimate role of labor as both a workplace partner and the employees’ 
workplace representative. 

Under the current labor relations system, important workplace decisions are all too 
often reserved to management's discretion, limiting the parties to the kind of "impact and 
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implementation'' bargaining that this bill advocates. In the past, this limitation has 
prevented the parties from bargaining over training, the creation of health and safety 
committees, career development programs, and even the simple requirement that 
performance evaluations be fair and objective. 

Rather than encouraging discussion on the issues of greatest concern to labor 
and management, the current bargaining framework draws the parties into a pointless 
debate about whether they are allowed to have the discussion at all. If demonstration 
projects are to succeed, if they are to have any hope of bringing real innovation and 
change to a skeptical workforce, bargaining restrictions must ease so that labor and 
management can work more closely than ever before on important workplace issues. 

We do not view this simply as a "union issue." Rather, this is about how 
the government plans to manage its most precious asset - its workers - and whether 
it is serious about change. We believe that a reinvigoration of the federal civil service 
necessarily entails a strong partnership with labor, a partnership based on the parties' 
mutual commitment to high-quality public service. The central issue is whether the 
government wants to perpetuate the management-knows-best models of the past or 
whether it embraces the kind of dynamic labor-management partnerships that are 
ieading successful organizations into the 21st century. 

AFGE is also concerned about removing the 5,000 employee limit on the size of 
demonstration projects. AFGE has worked with other agencies on demo projects that 
received special authority from Congress to cover more than 5,000 employees. The 
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NAVSEA demo covering over 20,000 employees in the Navy’s research and 
development labs is an example. 

But this was a special case. As far as we can tell, this bill contains no restrictions 
at all and would permit entire agencies to be placed under new personnel systems. The 
whole purpose of a demo project is to establish limited pilots for discrete groups of 
employees so that new personnel systems can be studied and evaluated. Simply 
eliminating the 5,000 employee restriction goes well beyond experimentation. Indeed, 
it would permit a wholesale replacement of our merit based civil service, something 
never intended by the laws and rules covering demo projects. 

There is nothing special about the number 5,000, but some reasonable limitation 
on the size and scope of demos is clearly needed. One sensible approach would be to 
cap demonstration projects to no more than a certain percentage of an agency’s 
workforce, say five percent for a large agency like the Department of Defense or ten 
percent for smaller agencies. 

Require Courts To Review PPM Appeals 

AFGE is strongly opposed to revising the longstanding statutory provisions that 
govern the Office of Personnel Management (OPM) when it seeks to obtain judicial 
review of arbitration awards and Merit Systems Protection Board (MSPB) decisions. 
The current statutory scheme carefully limits OPM's right to seek court review of 
personnel decisions. The statute sets out sensible standards that protect the integrity 
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of the Civil Service system while discouraging unnecessary and unvi/anted 
interference from OPM with ordinary workplace disputes. Under these standards, 
OPM has the right to petition the MSPB or an arbitrator for review of a decision in 
cases where the Director of OPM determines that the decision is erroneous and, if 
allowed to stand, within OPM's jurisdiction. However, petitions are limited to cases 
that are considered exceptionally important. 

With respect to OPM's right to seek judicial review of an arbitrator’s award or 
an MSPB decision, the same reasonable limitation applies. OPM may seek judicial 
review only in exceptional cases when it finds that the Board or arbitrator committed 
legal error in interpreting civil service lavirs and the erroneous decision will have a 
substantial impact on how aspects of the civil service rules are interpreted in the 
future. If the court determines that the issues raised will not have a substantial 
impact on the administration of civil service laws, it may decline to accept the petition 
for review. 

Bear in mind that arbitration decisions do not set legal precedent. An arbitrator 
reviewing a contract provision or a personnel decision is clearly ngt bound by a 
previous arbitrator's award. Viewed in its proper context, therefore, it is disingenuous 
for OPM to seek an automatic right to court intervention in such cases. OPM is, in 
effect, asking for an unfettered right to judicial review of cases that: (1) will have an 
insubstantial impact on civil service laws; or (2) are unexceptional. It is difficult to 
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see what public interest is served by expanding OPM's rights to seek review of cases 
such as these. 

OPM will surely argue that it has used its authority to seek judicial review 
wisely and infrequently. We agree. We found that over the past 18 years, OPM has 
petitioned for review only 57 times, or roughly three times per year. But OPM’s 
reasonable use of a limited grant of discretion does not mean that its discretion 
should be expanded. To the contrary, what it shows is that the judicious balance 
struck by Congress twenty years ago has worked exceptionally well for agencies, 
employees, the judiciary, and the public, indeed, we can cite no particular case that 
would justify such an extraordinary expansion of a federal agency's right to intervene 
in litigation where it has not been a party. 

The long-standing system of checks and balances governing OPM review has 
worked well for two decades and will continue to work if left alone. The changes 
proposed here are not just unnecessary, but amount to a "where it ain't broke, break 
it anyway" philosophy of government reform that Congress should eschew. 

Official Time 

Mr. Chairman, this portion of the bill is nothing more than an attempt to bust 
federal employee unions throughout the government by all but eliminating the use of 
official time. The bill would allow federal employee union representatives to use 
official time only for handling grievances and attending only those labor-management 


7 



143 


meetings that are convened or sanctioned by the agency. The bill would outlaw all 
official time used to engage In negotiations of any kind; to represent employees in 
proceedings before the Merit Systems Protection Board, the Equal Employment 
Opportunity Commission, and the Federal Labor Relations Authority (although the last 
agency is permitted to grant the necessary approval): to conduct training on any 
labor-management issues; and to lobby Congress in its capacity as employer on 
issues of direct concern to employees. 

As you know, Mr. Chairman, official time is used by federal employee union 
representatives to fulfill their statutory obligations to bargaining unit employees, 
members and non-members alike. Union representatives can use official time to 
engage in negotiations and to fulfill other obligations while In duty status. 

As part of the Civil Service Reform Act of 1978, Congress required federal 
employee unions to work on behalf of ail employees in a bargaining unit whether they 
are union members or not. Moreover, Congress prohibited unions from collecting a 
fair-share payment or fee when they handle grievances for non-members or arbitrate 
cases on their behalf. In other words, non-members get the proverbial free lunch: 
they contribute not a dime yet they benefit directly from the hard-fought bargaining 
gains and skilled representation that federal employee unions are compelled by law 
to provide equally to members and non-members. 

In consideration of these onerous responsibilities, the Congress allowed federal 
employee unions to bargain with agencies over the amount of official time that 
representatives can use. Bargaining over official time ensures that the union’s 
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interest in securing representational time is balanced by the public’s interest in the 
effective administration of government Indeed, current law expressly states that 
federal employee unions can use official time only for those activities which are 
reasonable, necessary, and in the public interest. Legally permitted representational 
activities include negotiating collective bargaining agreements, handling employee 
grievances, conducting and receiving training, and working in partnership with federal 
agencies to improve the delivery of services to the American people. 

Union representatives are prohibited from using official time to conduct or 
participate in any internal union matters. This means that official time can't be used 
to organize workers, solicit new members, campaign for office, or conduct elections. 
Federal employee representatives are also forbidden to use official time for partisan 
political activities. 

As you can see, the 20-year old statutory system for allocating official time 
fairiy balances the interests of federal agencies, federal employee unions, and 
taxpayers It also provides numerous safeguards against the abuse or misuse of 
official time. Is it a perfect system? Of course not. But the Chairman’s draft bill 
does not seek genuine improvements or constructive change. It is apparent to AFGE 
“ indeed, apparent to anyone who has followed this issue - that the goal of those 
who authored this provision is to dismantle official time altogether and to cripple 
federal employee unions. Here are just some of the devastating consequences we 
foresee as a result of this provision: 
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LABOR-MANAGEMENT RELATIONS: Federal employee union representatives, 
specifically forbidden from using official time to engage in problem-solving 
negotiations, would have no choice but to advise their rank-and-file members to file 
grievance after grievance in order to protect their rights - litigation that would be both 
costly and completely unnecessary were it not for this provision. The decline in 
cooperative labor-management relations, while immediately increasing costs to the 
taxpayers, would also render futile any attempts, through partnership or othenwise, to 
make government programs more effective, more efficient, and more reliable. 

FEDERAL EMPLOYEE UNIONS: Although unions provide their members with many 
benefits, nothing we do is more important than negotiating with management over 
working conditions. Prevent unions from negotiating with management over working 
conditions and you might as well do away with unions altogether. We all know that. 
And, more importantly, Mr. Chairman, you know that as well. 

RANK-AND-FILE FEDERAL EMPLOYEES: This legislation also singles out federal 
employee unions for punishment. While the bill would prohibit a union representative 
from using official time to, say, work on behalf of an employee engaged in an MSPB 
appeal, the legislation would allow an employee who is not a union representative to 
handle the matter. Unfortunately, that employee representative, no matter how 
conscientious, would not have the weight and prestige of the union behind her nor 
would she have the expertise and resources possessed by a real union 
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representative. The likely result: some federal employees w/ould be deprived of 
effective representation while others would hire outside lawyers, whose interest in 
making money and disinterest in resolving disputes amicably would likely lead to 
prolonged and costly litigation. 

FEMALE AND MINORITY RANK-AND-FILE FEDERAL EMPLOYEES IN 
PARTICULAR: While this legislation would be bad for all of the working and middle 
class Americans who make up the federal workforce, it would have a disproportionate 
impact on women and minorities because of its prohibition on the use of official time 
for representation before the EEOC. At the same time, the bill does not apply to 
official time used by managers, a majority of whom are white and male, to address 
their own personnel concerns. While it can't be said conclusively that the legislation's 
intent is discriminatory, the Chairman must admit that enactment of this provision 
would have discriminatory consequences. 

ALL AMERICANS WHO PAY TAXES AND DEPEND ON AGENCIES FOR 
SERVICES: For partnership to work well enough to lead to increased efficiencies 
and better services, both sides must engage in a genuine dialogue. When 
management is given the exclusive authority to determine when and where meetings 
should take place and. more importantly, what topics should be discussed, the 
incentive for agencies to take partnership seriously and to respond to the ideas and 
concerns of rank-and-file federal employees is all but eliminated. 
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Mr. Chairman, AFGE simply cannot understand why it is necassary to include 
these misguided, reprehensible union-busting provisions in what is supposed to be an 
effort to achieve a consensus civil servica reform bill. We will continue to strongly 
oppose these provisions whether they are included in this measure or considered 
separately. 

Due Process For Federal Managers 

The bill proposes to strike the current statutory provision that gives arbitrators the 
authority to order an agency to initiate disciplinary action against managers in certain 
cases. At the time the provision was enacted, some managers complained that it wasn't 
constitutional and that they would be punished without notice and an opportunity to be 
heard. This "sky is falling" rhetoric was not only unduly alarmist, it was wrong. The 
U.S. Court of Appeals for the O.C. Circujit had already upheld the language in 
Department of Justice. Lewisburo v. FLRA . 981 F.2d 1339 (D.C. Cir. 1993). 

Under the provision, a disciplinary action c»n only be proposed by an agency 
against a manager who is the subject of an adverse finding by an arbitrator. The 
manager retains all of his or her rights: the right to an impartial investigation, a right to 
reply, a right to a hearing, and the right to appeal to court. This provision has been in 
place for five years and those who object to it have yet to cite a single example where 
a manager’s rights have been denied. In addition, the provision was viewed by 
whistleblower advocacy groups as an essential protection for employees. 
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The public continues to demand accountability from government agencies, yet the 
bill would give high-level government law breakers a free ride. There is simply no 
reason to change the current provision and no excuse to make it even harder to hold 
federal government managers accountable for illegal or egregious conduct. 


II. PERFORMANCE MANAGEMENT 
Increase The Weight Of Performance In RIFs 

The bill proposes to give more weight to performance appraisals for RIF retention 
purposes. We believe this proposal is seriously misguided. It would place even greater 
reliance on a performance management system that is widely viewed as dysfunctional 
by employees and managers alike. 

Let me say up front that AFGE members don’t want poor performers on the job 
any more than this Committee does. It is our members who must pick up the slack 
when work isn't done at all or isn’t done right. And it is our members who labor in an 
increasingly competitive environment where the services they perform today are in 
danger of being contracted-out or privatized tomorrow. Neither AFGE nor its members 
can afford to coddle the second-rate or create safe havens for the incompetent. 

But that does not mean that we should give more weight to a system notorious 
for its inability to make reasonable distinctions about employee performance, a system 
that managers do not like and employees do not trust. If the goal is merely to score 
public relations points for being "tough" on poor performers without accomplishing 
anything of substance, than we suppose this proposal could fool the unaware into 
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believing that something has been accomplished. If, however, the objective is to force 
government agencies to confront the weaknesses of the performance management 
system and to devise more effective evaluation methods, then federal agency managers 
need to do the difficult work of actually managing employees instead of hoping for a 
legislative solution that will let them off the hook. 

Authorize Denial Of Within Grade Increases And Eliminate MSPB Appeal Rights 

This proposal Is another example of smoke but no fire when it comes to poor 
performers. Agency managers already have all the authority they need under the law 
to deny "within grade increases" (WIGIs) for employees who are not performing at the 
fully successful level. If a WIGI is denied, an agency need only support its decision by 
mere substantial evidence, which means no second-guessing by third parties even if a 
reasonable person might disagree with the agency’s decision. Agency managers do not 
need more authority in this area, they simply need the backbone to exercise the 
abundant authority they have now. 

We have similar concerns about eliminating the right to appeal WIGI denials to 
the MSPB. The number of MSPB appeals in this area in any given year Is so minuscule 
that this proposal is more than just irrelevant, K’s also punitive. Indeed, if the Committee 
is looking to send a message to poor performers, it has clearly come to the wrong place. 
Moreover, eliminating appeal rights to the Board may inadvertently eliminate the right to 
challenge WIGI denials under the negotiated grievance process since the rights are 
linked under the statute. 
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Prohibit Two-Tier Evaluation Systems 

The idea that performance can't be evaluated meaningfully under a pass-fail 
system is absurd. Most employees and managers hated the old 5-level system precisely 
because it emphasized scores and ranking at the expense of a true and honest 
assessment of employee performance. Managers could avoid confronting real 
performance problems under the old system simply by handing out "fully successful" or 
higher performance ratings, something we saw repeatedly across entire organizations. 

The pass-fail systems are trying to change that culture. These systems put less 
emphasis on scores and rankings - an employee is either acceptable or not - and more 
emphasis on continuous feedback to employees about the quality of their performance 
and the nature of their contributions. Employees like this approach because, for the first 
time, they are not competing against one another for a particular score but focusing on 
what is expected and what is needed to get the job done right. 

And managers like the system, too, because it eliminates the time once spent 
rating and ranking and provides more time to actually work with employees on job 
performance. In effect, our experience has been that pass-fail systems actually help 
agencies identify and deal with poor performers. They also save resources once spent 
on defending the obscure and irrelevant distinctions between a "level 2" and "level 3" 
performance rating under the old multi-level systems. 

We urge the Committee not to snatch defeat from the jaws of victory, and to allow 
agencies to continue moving toward these sensible performance systems. 
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Limit Performance Improvement Periods 

This provision is yet another example of a solution in search of a problem. The 
proposal is apparently motivated by the rare cases where an employee improves his 
performance after an opportunity to improve then, after the improvement period has 
ended, sees a deterioration in performance requiring another improvement period. This 
"roller coaster" employee is sort of the Bigfoot of performance cases, a hardy myth but 
difficult to find in the real world. 

In any case, agencies are simply not required to offer such an employee endless 
chances to improve. If an agency can show — again, by a mere preponderance of 
evidence - that the single improvement period constituted a reasonable opportunity to 
demonstrate acceptable performance, the employee is out the door. There is no 
evidence that this requirement has interfered in any way with an agency's ability to take 
action against a poor performer. 

III. STREAMLINING APPEALS PROCESSES 
Alternative Dispute Resolution In Agencies 

We could not support this proposal unless it’s clear that, where represented 
employees are concerned, the design and implementation of new ADR systems in a 
demonstration project would be subject to collective bargaining. 

AFGE has been a frequent critic of the government's costly and inefficient fomial 
dispute resolution procedures. In 1 994 we worked with other members of the National 
Partnership Council on a far-reaching set of recommendations for reform in this area. 
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including proposals for alternative dispute forums. But the key to those 
recommendations ~ and to our support here - is the authority of labor and management 
to design ADR systems together through collective bargaining. There is simply no 
incentive for AFGE to abandon the old dispute resolution mechanisms - as troubled as 
they might be ~ if the alternative is completely new systems conceived unilaterally by 
agencies and imposed on employees without the involvement or agreement of their 
elected representatives. 

Eliminate Mixed Case Appeals Procedures 

Any attempt to reform the confusing and overlapping EEO appeals procedures 
must be carefully planned and comprehensive. AFGE would oppose the "quick fix" that 
simply picks on anti-discrimination cases. 

iV. EMPLOYEE COMPENSATION AND BENEFITS 
Full Disclosure Of Government’s Payroll Costs 

The proposal to require each federal employee’s payroll statement to include the 
"employer's contributions to full normal cost of retirement" would create a false and 
dangerous impression of the federal government’s true costs for its two major retirement 
systems. The federal government, unlike private employers, does not need to fully fund, 
prospectively, all retirement benefits accruing to CSRS employees and retirees. There 
is a good reason for this: Federal pension obligations simply cannot come due all at 
once because the federal government will never go out of business. The justification for 
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normal cost accounting in the private sector is to protect employees’ retirement benefits 
from the consequences of their employer’s potential inability to generate sufficient cash 
flow to pay promised benefits. But employees of the federal government do not face this 
risk, and as such there is no rationale to amortize the so-called "unfunded liability" of the 
Trust Fund. 

It is important to remember that the government’s pension liability piaces no 
additionai costs on the program, the budget, the taxpayer, or the retiree, either now or 
in the future. We therefore see no rationale for pretending that the federal government 
uses an accounting system different from the one actually in piace. The so-cailed "fuil 
disclosure" proposal creates the illusion of a funding problem that simply does not exist. 

Overtime For Managerial Personnel 

AFGE supports a legislative fix for the problem of overtime compensation caps 
but the solution proposed here is too narrow. As far as we can tell, the bill would only 
address the overtime problem for federal supervisors. If true, this would leave out non- 
management employees who are also exempt from the FLSA and subject to exactly the 
same cap on overtime. Supervisors are just one class of employee exempt from the 
overtime requirements of the FLSA. There are other non-supervisory empioyees who 
are also exempt, and who also suffer a loss of pay when working overtime. We urge the 
Committee to expand the legislation to include non-supervisory employees and to 
provide the kind of across-the-board funding that will be needed to provide meaningful 
relief. 
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Invest Retirement Funds In TSP 

AFGE supports the proposal to divert employee contributions from the Civil 
Service Retirement and Disability Trust Fund into the Thrift Savings Plan (TSP), so long 
as there is no corresponding reduction in the defined benefits paid by either CSRS or 
FERS. AFGE has opposed the retirement contribution increases imposed on federal 
workers over the past two years. The diversion of employee contributions into TSP 
accounts would constitute a partial refund of these increases, and would thereby provide 
some compensation for what has amounted to a special income tax on federal workers. 

TSP Reforms 

AFGE supports the concept of allowing federal employees covered by the Civil 
Service Retirement System (CSRS) to contribute up to $10,000 into the Thrift Savings 
Plan (TSP), which Representative Connie Morelia (R-MD) has done so much to advance 
through H R. 2526. 

We have to confess, however, that we are concerned about the realities of pay- 
as-you-go budgeting. The cost of this benefit would have to be borne elsewhere in the 
budget and the possibility exists that the offsetting spending cuts could harm more 
federal employees than would be helped by this provision. However, as always, we are 
eager to work with Representative Morelia, a true friend of federal employees, to make 
sure that employees are not forced to pay for the budget consequences of tax-deferred 
private retirement savings. 
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VI. MISCELLANEOUS PROVISIONS 

Right Of First Refusal To Employment Opportunities With Contractors 

AFGE does not oppose codifying the right-of-first-refusal in OMB Circular A-76 for 
federal employees whose jobs are converted to contract. However, there is less to this 
right than meets the eye since the contractor has unfettered discretion to determine that 
a contracted-out federal employee is unqualified. Moreover, the right only applies to jobs 
created as a result of contracts. Since many contractors already have excess capacity 
and thus no need for more workers, the right of first refusal is not always invoked. 

More importantly, since contracting out is essentially a "shell game" by which 
federal employees are replaced by contractor employees - usually with no savings or 
a loss to the taxpayers ~ the so-called "right-of-first-refusal" needs to be strengthened 
if it is to mean anything. One way to do this is to require that a certain percentage of 
the jobs needed to perform work under the contract - say 75% - be given to the very 
same federal employees who used to perform this work. 

Contractors who now prowl the hallways of the Congress in an attempt to peddle 
their reprehensible government-wide contracting out legislation (a.k.a., "Freedom From 
Government Competition Act," H R. 716) often put on a great show about how much they 
admire and respect the work of federal employees. It they believe what they say, then 
I’m sure they wouldn’t mind seeing such a safeguard become law. 

Of course, "righf-of-firsf-refusar fails to address wages, benefits, and union 
membership of federal employees whose jobs are contracted out. The Service Contract 
Act requires that covered federal employees be paid "prevailing" wages and benefits. 
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Often, however, despite the modest wages and benefits earned by federal employees, 
covered federal contract workers can experience sharp drops in their compensation 
packages. Moreover, a significant group of federal employees is exempt from the law’s 
coverage - and their numbers are growing. According to the General Accounting 
Office, more than 50% of federal employees reported receiving inferior wages and 
benefits once their jobs were contracted out. In the ten years since that report was 
completed, that percentage has likely increased commensurate with the explosion of 
contracting out. 

Contracting-out can make sense when a contractor has devised a more 
effective, more efficient, and more reliable way of delivering a service. But usually 
contracting out saves money - and even then only for a little while - because it is a way 
to avoid unions and shortchange workers on their pay and benefits. As The Wall Street 
Journal reported in 1996, "Just as with corporate outsourcing, 'the big savings' in (public 
sector) outsourcing are from wages. 

When the budget's in surplus, the economy’s booming, but income distribution 
grows worse and worse, how can the federal government justify replacing the working 
and middle class Americans who make up the federal workforce with poorly-paid, pooriy- 
benefitted contingent workers? The answer is. of course, that there is no justification for 
such a policy. Therefore, any civil service reform legislation should include provisions 
strengthening right-of-first-refusal and ensuring that contracted out federal employees 
don’t lose wages, benefits, and their rights as union members. 
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Conclusion 

While it contains some provisions that AFGE could support, we believe this bill on 
the whole is far off the mark. Indeed, the bill seems to veer erratically from sensible 
proposals aimed at improving the quality of employee work-life to truly despicable 
proposals that would devastate federal employee unions and jeopardize the long- 
standing right of federal workers to organize. We hope that in the days ahead we can 
work with you and the Committee on a different approach to reforni, one that respects 
and values the interests of all the stakeholders whose support you will need. 
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House Rule XI, Clause 2(g) 
AFGE has no grants or contracts to declare. 
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BOBBY U HARNAGE, SR. 

NATIONAL PRESIDENT 

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES, AFL-CIO 


As national president of the American Federation of Government Employees (AFGE), 
AFL-CIO, Bobby L. Harnage, Sr. leads the nation's largest union for government workers 
representing 600,000 federal employees in the United States and overseas, as well as 
employees of the District of Columbia. 

Mr. Harnage, an activist with AFGE for over 30 years, was AFGE's national-secretary 
treasurer for six years, from 1991 to 1997, before filling the vacant position of national 
president. While secretary-treasurer, Harnage also served as chair of the union's 
privatization committee — a watchdog for defense workers and the vital role they serve. 
Harnage's distinguished military career, which includes stints as an Air Police Investigator 
at Ci^k Air Force Base in the Philippines and the Strategic Air Command at Warner 
Robins Air Force Base in Georgia, makes him a vigilant defender of America's national 
security. 

Subsequent to his election as national secretary-treasurer, Harnage's reputation as a 
trusted leader earned him a 13-year term as 5th District national vice president, from 
1978 to 1991. The 5th District represents federal government employees in Alabama, 
Rorida, Georgia, South Carolina. Tennessee, Puerto Rico and the Virgin Islands. He was 
a member of the Labor Advisory Board, Center for Labor Education and Research at the 
University of Alabama and served on the Board of Directors of the Atlanta Metropolitan 
Area Red Cross. 

Harnage' is married to the former Sharon G. Turner of Jacksonville, Florida, who was 
president of her AFGE local for 12 years and also served as a vice president and 
president of the AFGE National Housing and Urban Development Council. 
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Mr. Mica. Thank you, sir, for your testimony. We will now turn 
to Robert Tobias, national president. National Treasury Employees 
Union. 

Welcome back. Bob. 

Mr. Tobias. It’s nice to be back. Good afternoon. Chairman Mica. 

The subcommittee’s staff has provided NTEU with a general out- 
line of a variety of proposals, some new and some that we have 
seen before, all of which touch on the way the Federal Government 
relates to its employees. Unfortunately, we were not provided with 
the specific legislative Ismguage and, therefore, I can’t give the sub- 
committee a real detailed explanation of NTEU’s position on some 
of these matters, but will try to make some observations which I 
hope the subcommittee will find useful as legislation is crafted. 

With respect to demonstration projects, NTEU supports greater 
flexibility and experimentation that is consistent with agency goals 
and mission, rather than living with universally mandated rules 
and regulations. We support lifting the caps on the number of par- 
ticipants and the number of projects allowed under the current law. 

However, I think it is a gross misuse of the term to allow man- 
agement to make unilateral changes in working conditions and call 
that flexibility. An authentic flexible personnel system means a 
loosening of overall Federal personnel rules and allowing manage- 
ment and employees, through joint action, to develop new and inno- 
vative methods of labor-management relations. N'TEU strongly op- 
poses any so-called flexibility proposal that leaves employees out of 
the determination of the scope, impact, design, and implementation 
of new work situations. Employees must be part of the creation and 
implementation or effective change cannot and will not occur. 

The previous panel mentioned the 1978 Civil Service Reform Act, 
and I think that one of the key reasons why that has never been 
implemented is because the scope of inclusion is so narrow, particu- 
larly in the area of defining critical elements and performance 
standards of Federal employees. Had that system included em- 
ployee involvement and union involvement in the creation of that 
system, we might not be here today talking about creating yet 
again a new performance system. I don’t think we should make the 
same mistake again in the demonstration project authority. 

With respect to the review of all 0PM appeals, we oppose any 
change that would eliminate the discretion of the U.S. Court of Ap- 
peals to decline to review MSPB appeals and awards. We also op- 
pose extending the time allotted for OPM to file a petition for re- 
view, though not altering the time for any other party. Such 
changes would upset the carefully balanced limitations on the 
availability of judicial review as well as the assurance of finality 
of decisionmaking. 

I certainly echo the comments President Hamage made about of- 
ficial time. 'The discussion summary NTEU was provided indicates 
that a version of Representative Dan Miller’s legislation, H.R. 986, 
is under consideration. And H.R. 986 would strip Federal unions of 
their ability to negotiate with management for on-the-clock time for 
those activities that promote labor-management cooperation and 
the quality and service improvements that result. I think it is 
wrong headed; I think it is counterproductive; and I think it flies 
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in the face of what occurs in the non-Federal public sector and cer- 
tainly in the private sector. 

Official time is common, including such leading corporations as 
General Motors and Ford Motor Co., and General Electric and Har- 
ley Davidson. Currently 0PM is gathering information on the use 
of official time in the Federal sector in conjunction with last year’s 
requirement in the Treasury-Postal Service appropriations meas- 
ure. I think it is premature, at best, to suggest that H.R. 986 in 
any form should be added to the civil service reform proposal. 

With respect to performance management, NTEU is strongly op- 
posed to adopting this system that would rigidly tie performance 
evaluations to levels of protection during reductions in force for a 
number of reasons. First, performance evaluations are already a 
factor in RIF’s, and it is unacceptable to us to make them, in es- 
sence, the only or dominant factor, ignoring seniority, veterans 
preference, and other considerations. 

Second, it would retain employees who have had only recent high 
performance evaluations to the disadvantage of ones with long- 
term and consistently satisfactory performances. 

Third, performance evaluations are not objective measures. They 
are as diverse as the supervisors composing them. In addition to 
being highly subjective, they have sometimes been found to be ra- 
cially discriminatory. 

Fourth, under this proposal, a manager who unjustifiably inflates 
his or her subordinate’s performance evaluation is protected from 
staff reductions, while a manager who holds his or her subordi- 
nates to a higher standard is punished. 

The proposal to invest CSRA retirement funds in the Thrift Sav- 
ings Program is an extremely complex concept with many potential 
adverse consequences. For example, does the plan envision individ- 
ual accounts, discontinuing the concept of defined benefit? Does it 
envision creating a combination of a defined benefit or a supple- 
mental TSP benefit, or something else? We need concrete language, 
a period of close study and thorough hearings before any action on 
this type of a proposal should be considered. 

The discussion summary that was provided by the staff con- 
tained little, if any, information with respect to the Federal Em- 
ployees Compensation Act reform. Again, we need specific language 
before we can provide you with any comments. 

Mr. Chairman, I thank you and the members of the subcommit- 
tee for your attention to these matters, and your consideration of 
NTEU’s position. I would be very happy to answer any questions 
you might have. 

Mr. Mica. 'Thank you, Mr. Tobias. 

[The prepared statement of Mr. Tobias follows:] 
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Statement of 
Robert M. Tobias 
National President 
National Treasury Employees Union 

to the 

Subcommittee on Civil Service 
Committee on Government Reform and Oversight 
U.S. House of Representatives 

June 24, 1998 


Good morning Chairman Mica and members of the House Government Reform and 
Oversight Subcommittee on Civil Service. I am Robert M. Tobias, President of the National 
Treasury Employees Union (NTEU). Our union represents more than 1 55,000 federal workers in 
over 19 different agencies and departments, including the IRS, the US Customs Service, FDIC 
and the Food and Drug Administration. For sixty yeare, NTEU has bettered the working lives of 
virtually every public worker by defending their rights, benefits and workplace protections. I am 
grateful to the Chairman to have been asked to be here and to present the views of our union. 

The Subcommittee staff has provided me with a general outline of a variety of proposals, 
some new and some that we have seen before, touching on the way the federal government 
relates to its employees. As I have not been provided specific legislative language, 1 cannot give 
the Subcommittee a detailed explanation of NTEU’s positions but will try to make some 
observations that 1 hope the Subcommittee will find helpful as they begin to craft legislation. 
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Any legislation put forward by the Subcommittee should take into account both rights 
and responsibilities of federal workers. The federal woikforce is hard-working, paid less than the 
private sector, restricted in our collective bargaining rights and has already suffered budget cuts, 
reductions in force, efforts to contract out federal jobs, federal government shutdowns, and 
physical assaults such as with the Oklahoma City bombing. No one is served by a further 
degradation of civil service morale or working conditions. 

Merit System Protections 

Much is said about flexibility and the use of demonstration projects to test new personnel 
concepts. NTEU supports greater flexibility and experimentation that is consistent with agencies 
goals and mission, rather than living with universally mandated rules and regulations. We 
support lifting the caps on the number of participants and the number of projects allowed under 
current law. 

However, it is a gross misuse of the term to allow management to make unilateral 
changes in working conditions and call that flexibility. An authentic flexible personnel system 
means a loosening of overall federal personnel rules and allowing management and employees, 
through joint action, to develop new and innovative methods of labor-management relations. 
NTEU strongly opposes any so-called flexibility proposal that leaves employees out in the 
determination of the scope, impact, design and implementation of new work situations. Federal 
employees already have very limited collective bargaining rights. Congress should be seeking 
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the inclusion of employees and their representatives in the planning, implementation and testing 
of a demonstration project. A true evaluation of a new process cannot be scientifically evaluated 
if it is opposed by the employees or employee leadership of an agency. The American collective 
bargaining system has worked in the private sector. Congress should not fear experimentation 
with new forms of labor-management relations in the public sector. Demonstration projects that 
empower workers with new rights and responsibilities such as bargaining over wages and 
benefits, we believe, has great potential to improving agency productivity and efficiency. 
Congress sends the wrong signal by first endorsing bold new experimentation and then tepidly 
retreating, afraid of innovation. 

Also, to implement new benefit plans without any employee bargaining role is highly 
misguided. Benefits are an extremely sensitive part of federal compensation. Unilateral actions 
could wreak havoc with employee morale and retention. Under this proposal, coverage under 
CSRS or FERS pension systems could be waived tuid a demonstration project imposed with no 
pension coverage. 


Nl'EU opposes any change that would eliminate the discretion of the US Court of 
Appeals to decline to review certain Merit System Protection Board (MSPB) appeals and awards. 
We also oppose extending the time allotted for the Office of Personnel Management (0PM) to 
file a petition for review, though not altering the time for any other party. Such changes would 
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upset the carefully balanced limitations on the availability of judicial review as well as the 
assurance of finality of decision-making. 

Under current law, Agencies themselves do not have the right of appeal of adverse 
decisions. Only the Director of 0PM may petition for review of final MSPB decisions, and only 
then in certain limited circumstances, and with the same restrictions applying to arbitration 
awards. This limited judicial review is consistent with Congress’ intent when the Civil Service 
Reform Act was passed and with the traditional policy of deference to arbitrators’ decisions in 
the private sector. Current law recognizes that in workplace situations, final arbitration offers a 
faster, cheaper, less formal, and more responsive means of resolution than litigation, and one that 
is more conductive to the preservation of ongoing employment relations. It also ensures that 
employees receive the relief mandated promptly, again facilitating a return to normal workplace 
relations. 

Equally troublesome is the proposal to double the time for the Director of 0PM to file a 
petition for review, from thirty days to sixty days, while leaving unchanged the thirty day time 
frame for other parties. From an institutional standpoint, I might take this as an admission that 
our union attorneys are twice as efficient as OPM’s own lawyers. However, for the employee, 
this doubles the period of uncertainty for them. If the MSPB has stayed its order, the employee 
may be unemployed. Even without a stay, the added delay in bringing the matter to a close 
compounds the harm already incurred. The justification for such an added delay is unclear and 
the inequity between parties is unfair. 
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Official Time 

The discussion summary NTEU was provided indicates that a version of Representative 
Dan Miller's legislation, H.R. 986, is under consideration. H R. 986 would strip federal unions 
of their ability to negotiate with management for "on the clock” time for those activities that 
promote labor-management cooperation and the quality and service improvements that result. 
Official time is common in both the public and private sector including such leading corporations 
as General Motors and General Electric. Currently, 0PM is gathering information on the use of 
official time in the federal sector in conjunction with last year’s requirement in the Treasury 
Postal Service Appropriations measure. It is premature at best to suggest that H.R. 986, in any 
form, should be added to a Civil Service Reform proposal. 


NTEU is strongly opposed to adopting a system that would rigidly tic performance 
evaluations to levels of protection during Reductions in Force (RJFs). Performance evaluations 
are already a factor in RIFs. However, it is unacceptable to us to make them in essence the only 
or dominant factor, ignoring seniority, veterans* preference and other considerations. It also 
retains employees \%^o have had only recent high performance evaluations to the disadvantage of 
one with long term and consistently satisfactory performances. Performance evaluations are not 
objective measures. They are as diverse as the supervisors composing them. In addition to being 
highly subjective, they have sometimes been found to be racially discriminatory. Furthermore, 
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under this proposal, a manager who unjustifiably inflates his/her subordinates performance 
evaluations is protected from staff reductions while a manager who holds his/her subordinates to 
a higher standard is punished. 

While this point of view is shared by all the major federal sector labor unions, it is not 
only a union viewpoint. At past congressional hearings the Professional Managers’ Association 
and the Federal Managers’ Association have likewise raised objections to such a proposal. 
Furthermore, Mr. Chairman, I assure you that if any member of this Committee would do as I do 
and go on the shop floor and walk the halts of federal office buildings asking the employees and 
managers about their level of confidence in performance evaluations, you would find the 
individuals most closely involved have no faith in the accuracy of fairness of the current 
performance evaluation system. 




This proposal apparently would shift a portion of the money going into the Civil Service 
Retirement System (CSRS) into the Thrift Savings Plan (TSP) instead. This would eventually 
result in no money being left in the CSRS Retirement System to pay benefits. What would occur 
to beneficiaries who have not even begun to collect yet? Moreover, there have been no hearings 
on this type of proposal and no one can say with any certainty what the effect of this would be on 
federal hiring, federal retirement, or the ability of the federal government to meet its retirement 
obligations to its former employees. NTEU would suggest further study before the 
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Subcommittee acts on this matter. 

Health Benefits 

Parents have a duty to see that their dependent children have heath care and employers 
should assist their employees in this duty by providing family plan health care. NTEU supports 
mandating dependent coverage for a parent under court order to provide child benefits. 

Over a year ago, NTEU negotiated an agreement with the FDIC that moves our members 
into the FEHBP allowing FDIC to phase out their previous health care plan. This revision will 
achieve a cost savings to the government. We are still waiting for legislation to allow this non- 
controversial provision to be implemented. We support action to bring this about along with the 
employees of the Federal Reserve Board, who are in the same situation. 

Federal Employees Compensation Act Reform 

The discussion summary NTEU was provided by Subcommittee staff contained little if 
any information as to the Subcommittee’s possible intentions on the nature of these reforms. We 
can only assume they will resemble some of the proposals raised in recent congressional 
hearings. NTEU opposes harming spouses and children by cutting family benefits, the 
replacement of the injured workers’ COLA with a less generous formula, or elimination of 
continuation of pay (COP) for the first three days of disability. The answer to FECA costs lies in 
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creating a safe and accident-free workplace for federal employees, not cutting benefits they and 
their families depend on. 

Mr. Chairman, I thank you and the members of this Subcommittee for your attention to 
these matters and your consideration of NTEU’s positions. I would be happy to answer any 
questions you or any other member of the committee may have. Thank you. 
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Biography of 


Robert M. Tobias, National President 
National Treasury Employees Union 



Since August 1983, Robert M. Tobias has served as the chief officer and spokesperson of the National Treasury 
Employees Union (NTEU), the nation's largest indepeiMlent federal sector union. He is recognized as the leading 
authority on issues affecting federal employees. 

Tobias, 54, is a 30-year veteran of NTEU. Immediately prior to his election as national president, he was 
NTEU executive vice president and general counsel, supervising a staff of 45 attorneys and field representatives 
nationwide, as well as the litigation and negotiations staff and the NTEU training program. He also was chief 
spokesperson for all of NTEU's national agreements. 

As NTEU president, Tobias has broken new grcmnd in the federal sector, instituting the first negotiated 
alternate work schedules for employees and the first cooperative labor/management programs for on-site child care and 
employee monetary awards. Tobias is personalty re^nsible for litigating the first federal union lawsuit against a 
United States president and for winning a case establishing federal employees' right to participate in informational 
picketing. 

As the recognized federal sector union authority on Total Quality Organizations (TQO), Tobias has led 
implementation of TQO in government through NTEU’s partnership with several federal agencies, including the 
Department of Energy, the U.S. Customs Service and the Internal Revenue Service, which is considered one of the 
most successful quality improvement efforts in the federal government. 

Tobias is a member of President Clinton's National Partnership Council, the Federal Advisory Committee on 
Occupational Safety and Health and sits on the Executive Committee of the Internal Revenue Service and the Executive 
Improvement Team at the U.S. Customs Service. He received a presidential appointment in 1996 to the National 
Commission on Restructuring the IRS. 

Tobias is on the board of directors of the American Arbitration Association and is co-founder and treasurer of 
the Federal Employees Education and Assistance Fund (FEEA). He also advises the president of the United States as 
a member of the Federal Salary Council. 

Tobias, a Michigan native, worked in Detroit as a labor relations specialist for General Motors. He also was 
a labor relations specialist for the Internal Revenue Service. 

Tobias received a bachelor's degree and a master’s degree in Business Administration from the University of 
Michigan, and be graduated from the George Washington University Law School, where he served on the adjunct 
faculty. 

Tobias, who lives in Maryland with his wife Susan, has received the Union Leader Recognition Award from 
the Society of Federal Labor Relations Professionals and is listed in Who's Who in America. 


For more irrfonnation, please contact.- 
Jim Wadcins/Kathy Walsh 
Public Relations Department 
901 E Street, N.W., Suite 600 
Washington, D.C. 20004 
(202)783-4444 
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Mr. Mica. I will now recognize Mr. Albert Schmidt, who is the 
national president of the National Federation of Federal Employ- 
ees. Welcome, sir. 

Mr. Schmidt. Good afternoon. My name is Albert Schmidt. I am 
the president of the National Federation of Federal Employees. 
NFFE is the oldest independent Federal union representing em- 
ployees in 52 agencies across the United States. I truly appreciate 
this opportunity to speak on various issues presented in the Fed- 
eral Employees Integrity, Performance, and Compensation Im- 
provement Act. 

The principles underlying much of NFFE’s testimony today is 
that Congress should strengthen collective bargaining in tandem 
with each proposed management flexibility. Collective bargaining is 
the most effective model of employee relations in both the private 
and public sectors. It streamlines employee relations and cuts 
through the redundant and time-consuming statutory appeals. To 
that end, we would like to see the scope of employee collective bar- 
gaining increase. 

Many of our locals have negotiated the use of these tools to their 
and their agencies’ benefit. The key is to have options. Federal em- 
ployees who have an intimate knowledge of their agencies’ inner 
workings may work with management to tailor a system to their 
specific needs. Agencies that reject this option do so for a reason: 
Another plan works better for them. 

Moving on from the collective bargaining, NFFE strongly opposes 
the idea of strengthening the Office of Personnel Management’s 
power of appeal. It removes current and important checks on the 
agency’s power. As a result, the proposal jeopardizes the finality of 
the Federal employment law decisions. 

Federal employees will suffer as a result of the unchecked power. 
Their livelihoods remain at stake while any relief they obtain 
through the Merit Systems Protection Board is delayed. That 
means they must wait to receive their back pay, benefits, and fu- 
ture earnings while awaiting the long, drawn-out court process. 
The delay eilso affects Federal employees’ promotion potential, be- 
cause a tarnished record affects their ability to compete in the 
merit promotion process. 

Employees may suffer great hardship as a result. One may be 
the sole and major wage earner in a family. Another may have 
large medical expenses due to disability or illnesses. Obtaining re- 
lief as soon as possible is vital to these employees’ economic secu- 
rity. 

NFFE opposes strengthening Hatch Act sanctions to authorize 
penalty for former Federal employees convicted of violations during 
their employment. If enacted, this proposal would have a chilling 
effect on all political activities by employees. Employees would fear 
participation in the political process when participating is one of 
their most important rights as citizens in this democratic Nation. 

On a related point, section 106 confuses us because it would ne- 
gate the entire Hatch Act. NFFE encourages the subcommittee to 
take one stance on political activity of Federal employees. We sug- 
gest that the position be to preserve the act as is. 

NFFE strongly disagrees with other proposals in this section be- 
cause of their underlying premise that the Government is subsidiz- 
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ing union activities. Many of the suggestions here would require 
agencies to report activities they already report, as well as artivi- 
ties the law does not allow. Already prohibited is any conduct of 
internal union business on Government time. Agencies already re- 
port the amount of official time of a union officials use. For these 
reasons, this section is unnecessary. 

Section 203 is unnecessary because agencies already have the au- 
thority to deny wage in-grade increases for less than fully satisfac- 
tory performance. 

NFFE strongly opposes the second prong of this proposal, be- 
cause providing for administrative review in these cases is mean- 
ingless. Agencies would be reviewing their own actions, and agen- 
cies typically are not their best watchdogs. MSPB, on the other 
hand, was created to enforce merit system principles. MSPB should 
retain the authority to oversee any and all ratings. 

NFFE opposes section 205, because managers currently have sig- 
nificant means to remove poor performers. NFFE is not opposed to 
removing the overtime cap for managerial personnel. Bearing that 
in mind, we request that the overtime cap be removed for all GS- 
lO’s and above. Federal employees who are graded as high as their 
managers do the same work as those managers; to grant a man- 
ager uncapped overtime, but deny the same graded employee the 
same benefit would be totally unfair. 

NFFE opposes section 602, the so-called “protection of privacy” of 
Federal employees, because that term is a misnomer. It leads one 
to believe that this proposal will benefit Federal employees, when 
it actually will hurt them. Section 602 undermines every union’s 
ability to meet the duty of fair representation required by Federal 
labor relations law. Part of our obligation involves informing and 
surve 3 dng our bargaining unit members about any possible change 
in their employment. If we are not able to keep in touch, the law 
will fault us for not having the tools necessary to carry out our re- 
sponsibilities. 

Brining this information directly to our employees at work is 
not a viable option because the traditional means of communication 
are not always available. More Federal employees are utilizing al- 
ternate work places and schedules. Some Federal employees utilize 
“flexiplace,” which means they work from their home. Many of our 
members work at night or third shift. Some work on reservations 
and other remote locations, which are isolated and sparsely popu- 
lated. For these reasons, unions must have access to the addresses 
of our bargaining unit members. 

NFFE is not opposed, per se, to the right of first refusal this pro- 
posal offers. It confuses us, however, because 0MB circular A-76 
which sets forth outsourcing guidelines, already contains this right. 
If this proposal offers to strengthen the ability, NFFE supports it. 
If not, NFFE does not see emy purpose in reinstating what is al- 
ready required. 

That information aside, I would like to point out the often-over- 
looked reality of a right of first refusal. The term implies that Fed- 
eral employees will ^ways have the right to turn down a contrac- 
tor job. That is not the case. Contractors may avoid offering jobs 
to displaced civil servants by hiring enough private sector employ- 
ees. Contractors might offer displaced employees jobs located out of 
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town, and those employees may not have the money to relocate or 
may have deep ties to their current community. 

I also would like to point out that this soft landing is a poor sub- 
stitute for keeping Government services in-house. NFFE is cat- 
egorically opposed to the rampant, unbridled contracting of Federal 
jobs. We have always believed that contracting is the foremost 
threat to defense readiness and a hindrance to the effective and ef- 
ficient delivery of goods and services to the American taxpayers. 
Providing displaced civil servants with the remote possibility of 
jobs with contractors does not resolve those problems. It does, how- 
ever, have the potential of adding insult to injury when talented 
Federal employees are failed once again. 

Thank you for this opportunity to express the views of the Na- 
tional Federation of Federal Employees on these issues. I am happy 
to answer your questions at this time. 

[The prepared statement of Mr. Schmidt follows:] 
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National Federation of Federal Employees 


June 24, 1998 


Introduction 

Good afternoon, Mr. Chairman and esteemed members of the Subcommittee. My name is Albert 
Schmidt, and I am President of the National Federation of Federal Employees. NFFE is the 
oldest independent federal union, representing employees in 52 agencies across the United 
States. I truly appreciate this opportunity to speak on the various issues presented in the Federal 
Employees Integrity, Performance, and Compensation Improvement Act. 


Discussion 


Title 1: Safeguarding the Integrity of the Merit System 
Collective Bargaining 

The principle underlying much of NFFE’s testimony today is that Congress should strengthen 
collective bargaining in tandem with each proposed management flexibility. Collective 
bargaining is the most effective model of employee relations in both the private and public 
sectors. It streamlines employee relations and cuts through the redundant and time-consuming 
statutory appeals process. 

To that end. NFFE would Like to see the scope ofjollective bargaining increased in: 

Increased Flexibility in the Use of Demonstration Projects (Section 101); 

Authority to Conduct Demonstrations Involving Benefits (Section 101); 

Increased Weight of Performance in RIFs (Section 201); 

Amendments to the Incentive Award Authority (Section 202); 

Prohibition of Two-Tier Evaluation Systems (Section 204); 

Requiring Alternative Dispute Resolution in Agencies (Section 301); and 
Offering Voluntary Reductions in Force (Section 603). 


1 
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Many of our locals have negotiated the use of these tools to their and their agencies* benefit. The 
key is to have options. Federal employees, who have intimate knowledge of their agencies inner- 
workings. may work with management to tailor a system to their specific needs. Agencies that 
reject these options do so for a reason: another plan works better for them. 

Strengthening OPM’s Power of Appeal (Section 102) 

Moving on fiom collective bargaining, NFFE strongly opposes the idea of strengthening the 
Office of Personnel Management’s power of appeal. It removes current, important checks on the 
agency’s power. As a result, the proposal ieoDardizes the finality of federal employment law 
decisions . 

Federal employees will suffer as a result of unchecked power. Their livelihoods remain at stake 
while any relief they obtain through the Merit Systems Protection Board is delayed. That means 
they must wait to receive any backpay, benefits and future earnings while awaiting the long, 
drawn out court process. The delay also affects federal employees’ promotion potential because 
a tarnished record affects their ability to compete in the merit promotion process. 

Employees may suffer great hardship as a result; One may be the sole or major wage earner in 
the family. Another may have large medical expenses due to disability or illness. Obtaining 
relief as soon as possible is vital to these employees' economic security. 

Hatch Act Sanctions (Section 105) 

NFFE opposes strengthening Hatch Act sanctions to authorize penalties for former federal 
employees convicted of violations during their employment. If enacted, this proposal would 
have a chilling effect on all political activity by employees. Employees would fea r participation 
in the political process when participating is one of their m ost important rights as citizens in this 
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^^Subsidizing** Union Activities (Section 106) 

On a related point. Section 106 confuses us because it would negate the Hatch Act entirely. 
NFFE encourages the Subcommittee to take one stance on political activity by federal 
employees. We suggest that position be to preserve the Act as is. 

NFFE strongly disagrees with other proposals in this section because of their underlying premise: 
that the government is “subsidizing” union activities. Many of the suggestions here would 
require agencies to report activities they already report as well as activities the law does not 
allow. Already prohibited is any conduct of internal union business on government time. 
Agencies already report the amount of official time union officials use. For these reasons, this 
section is unnecessary. 


Title II: Performance Management 

Authorizing Denial of WIGls for Less Than Fully Successful Performance and 
Prohibiting MSPB Appeal (Section 203) 

Section 203 is unnecessary because agencies already have the authority to deny wage-in-grade 
increases for less than fully successful performance. 

NFFE strongly opposes the second prong of this proposal because providing for administrative 
review in these cases is meaningless. Agencies would be reviewing their own actions, and 
agencies typically are not their own best watchdogs. MSPB, on the other hand, was created to 
enforce merit system principles. MSPB should retain the authority to oversee all ratings. 

Limiting the Number of PIPs Before Removing Poor Performers (Section 205) 

NFFE opposes Section 205 because managers currently have sufficient means to remove poor 
performers. 
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Title IV: E mployee Compensation and Benefits 

Overtime for Managerial Personnel (Section 401(e)) 

NFFE is not opposed to removing the overtime cap for managerial personnel. 

Bearing that in mind, we request that the overtime cap be removed for all GS-lOs and above. 
Federal employees who are graded as high as their managers do the same work as those 
managers. To grant a manager uncapped overtime but deny a same-graded employee the same 
benefit would be patently unfair. 

Title VI: Miacellaneous Provisions 

“Protection of Privacy** of Federal Employees (Section 602) 

NFFE opposes Section 602, the so-called “protection of privacy” of federal employees, because 
that term is a misnomer. It leads one to believe that the proposal will benefit federal employees, 
when it actually will hurt them. Section 602 undermines every union’s ability to meet the duty 
of fair representation required by federal labor relations law. Part of our obligation involves 
informing and surveying our bargaining unit members about any possible change in their 
employment. If we are not able to keep in touch, the law will fault us for not having the tools 
necessary to carry out our responsibilities. 

Bringing this information directly to our employees at work is not a viable option because the 
traditional means of communication are not always available. More federal employees are 
utilizing alternative work places and schedules. Some federal employees utilize “flexiplace,” 
which means they work from home. Many of our members work a night or third shift. Some 
work on reservations and other remote locations, which are isolated and sparsely populated. 

For these reasons, unions mu.st have access to the addresses of our bargaining unit members. 
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Employment Rights Following Conversion to Contract (Section 604) 

NFFE is not opposed per se to the right of first refusal this proposal offers. It confuses us, 
however, because 0MB Circular A-76, which sets forth outsourcing guidelines, already contains 
this right. If this proposal offers to strengthen the ability, NFFE supports it. If not, NFFE does 
not see any purpose in restating what is already requiied. 

That information aside, I would like to point out the often-overlooked reality of a “right of first 
refusal.” That term implies that federal employees will always have a right to turn down a 
contractor job. That is not the case. Contractors may avoid offering jobs to displaced civil 
servants by hiring enough private sector employees. Contractors might offer displaced 
employees jobs located out-of-town, and those employees may not have the money to relocate, or 
may have deep ties to their current home they do not wish to sever. 

I also point out that this soft landing is a poor substitute for keeping government services in- 
house. NFFE is categorically opposed to the rampant, unbridled contracting of federal jobs. We 
have always believed that contracting is the foremost threat to defense readiness and a hindrance 
to the effective and efficient delivery of goods and services to American taxpayers. Providing 
displaced civil servants with the remote possibility of jobs in with contractors does not resolve 
those problems. It does, however, have the potential of adding insult to injury when talented 
federal employees are failed once again. 


Conclusion 

Thank you for this opportunity to express the views of the National Federation of Federal 
Employees on these issues. I am now happy to answer any of your questions. 
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Mr. Mica. Our last witness today is Mr. William Pearman, presi- 
dent of the FAA Conference of the Federal Managers Association. 

Welcome, and you are recognized, sir. 

Mr. Pearman. Thank you, Mr. Chairman. Good afternoon. We 
recognize the members of the subcommittee. 

As the chairman said, my name is Bill Pearman, and I am presi- 
dent of the FAA Conference of the Federal Managers Association. 
I have served as an air traffic controller with the FAA for the past 
30 years, and I am currently a first line supervisor at the WasMng- 
ton Air l^ute Traffic Control Center in Leesburg, VA. My remarfc 
today are exclusively those of FMA and do not necessarily reflect 
the official position of the Federal Aviation Administration. I might 
also add that I am here on my own time today. 

Mr. Chairman, I would like to start by thanking you for includ- 
ing Congressman Davis’ overtime legislation in your reform pack- 
age. I also want to thank you for allowing us to work with you and 
your staff to bring the need of the Federal Employees Compensa- 
tion Act reform to the attention of Congress. 

Congresswoman Morelia, I would like to thank you for your out- 
standing leadership on civil service issues. We greatly appreciate 
your le^slation to increase the amount of money Federal employ- 
ees can invest in their thrift savings plan accounts. 

Congressman Cummings and Delegate Norton, in their absence, 
we would still like to recognize them for their leadership on con- 
tracting out, and Congressman Cummings for his improved rules 
in governing the leave for the organ donation and the court-ordered 
he^th care coverage for children. 

I would like to briefly comment on some of the proposals in the 
reform package that FMA generally supports, first, the demonstra- 
tion projects. 

While FMA generally favors demonstration projects, they are not 
without their problems. One common complaint about the man- 
agers at China Lake is that their system ties performance ratings 
to budget. Another concern is the ability for the agency to waive 
RIF rules. FMA encourages the subcommittee to hold hearings on 
existing projects before moving to eliminate restrictions on the 
number of participants. 

Second, FMA supports limiting the availability of performance 
improvement periods. However, the proposal under consideration is 
too harsh. The availability of performance improvement periods 
should be limited to one in a 3-year period unless the job has 
changed substantially. 

I would like to now comment briefly on some of the propos£ds in 
the reform package that FMA opjposes. First, we urge you to drop 
the retirement overhaul portion oi the reform bill. Second, FMA be- 
lieves that there are more effective ways of promoting effective 
management performance management that increases the weight 
of performance appraisals during RIF’s. We urge you to drop this 
proposal. 

Third, FMA opposes the ADR proposal that would give all de- 
partments and agencies the ability to cutoff impartial third-party 
review of personnel actions by the Merit Systems Protection Board. 
From our experience at the FAA, FMA believes that this would be 
a tragic mistake and urges you to drop this proposal. 
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Speaking of the FAA, I would like to highlight two aspects of the 
FAA personnel system: first, the absence of the MSPB appeal 
rights, and second is the absence of RIF rules. Forty-seven thou- 
sand employees of the Federal Aviation Administration have been 
exempt from the govemmentwide personnel rules since April 1, 
1996. While FMA supported extension of the personnel flexibility, 
we are now concerned about the degree to which the civil service 
rules no longer apply to the FAA. 

The FAA has replaced the MSPB appeal rights with a guaran- 
teed fair treatment program, outlined in FAA Personnel Reform 
Implementation Bulletin No. 17. In our view, this represents a sig- 
nificant reduction in the due process rights of a nonbargaining unit 
of FAA employees. FMA recommends that Congress restore the 
right of FAA employees to submit appeals to the Merit Systems 
Protection Board. 

Under the 1996 FAA reauthorization, the administration was re- 
quired to bargain with its unions and consult with other employees 
of the administration over the development of its new personnel 
system. On June 15, 1998, Transportation Secretary Rodney Slater 
announced that the FAA had completed its negotiations with the 
administration’s largest union, the National Air Traffic Controllers 
Association. 

There are currently 15,000 air traffic controllers and 2,180 air 
traffic controller supervisors. This agreement calls for the elimi- 
nation of one-third, or 700, of the FAA air traffic supervisors in 
order to finance a 3-year, $200 million pay package for the air traf- 
fic controllers. In 1994, the FAA ordered a reduction in the number 
of supervisors to meet the National Performance Review’s arbitrary 
target of increasing the ratio of employees to supervisors from 7 to 
1 to 15 to 1. The FAA halted this initiative due to concerns about 
its negative impact on safety. 

In the case of the labor agreement, it appears that politics have 
triumphed over operational concerns. The FAA managers are now 
extremely concerned about the FAA’s exemption from the govern- 
mentwide RIF rules. It would take the FAA 3 months to negotiate 
new RIF rules for the bargaining unit employees; it could rewrite 
the RIF rules for managers overnight. FMA urges you to reapply 
the governmentwide RIF rules to the FAA. 

In conclusion, Mr. Chairman and Ranking Minority Member 
Cummings, as you and your subcommittee continue to work on civil 
service reform, I urge you to view the FAA as a cautionary tale. 
Civil service reform involves a delicate balance between empower- 
ing managers, while at the same time not tossing out so much of 
the centralized rules that the employees’ rights begin to depend on 
the size of their organization’s political action committees as op- 
posed to the notions of fairness and justice. 

This concludes my prepared remarks, and I would be happy to 
answer any questions you may have. 

[The prepared statement of Mr. Pearman follows:] 
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INTRODUCTION 


Mr. Chairman, Ranking Member Cummings, and Membere of the Subcommittee: 

I am William W. Pearman, President of the FAA Conference of the Federal Managers Association. I 
have ser\'ed as an air traffic controller with the FAA for the past 30 j'ears. For the past 12 years. 1 ha\ e 
been an area manager, traffic management supervisor, and I am currently a first line supervisor at the 
Washington Air Route Traffic Control Center (ARTCC), in Leesburg, Virginia. My remarks today are 
exclusively those of FMA and do not necessarily reflect the official position of the Federal Aviation 
Administration. 


FMA is the largest and oldest association of managers and supervisors in the federal government. On 
behalf of our 15,000 members in 25 government departments and agencies I would like to thank you for 
holding this important hearing and for inviting us to present our views to the Civil Service 
Subcommittee on the Federal Employees Integrity, Performance, and Compensation Improvement Act 
(FEIPCIA). Mr. Chairman, FMA greatly appreciates your leadership and your willingness to work with 
stakeholder groups in assembling this package of reforms to improve our nation’s civil service laws. As 
those closest to the process of managing and supervising the entire Federal workforce, we share your 
goals of improving integrity, performance and compensation. 

Today I would like to briefly comment on a number of the draft proposals contained in the June 16'*' 
FEIPCIA outline and share with the Subcommittee my experience as a manager under the FAA’s new 
personnel system. 


Page- 1- 
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TITLE 1. SAFEGUARDING THE INTEGRITY OF THE MERIT SYSTEM 


DEMONSTRATION PROJECTS - FMA generally supports demonstration projects under Chapter 47 
of Title 5 U.S.C. and similar authorities. Demonstration projects under the Civil Service Reform Act of 
1978 (P.L. 95-454) are designed to provide managers, at the lowest level practicable, the authority, 
control, and flexibility they need to ensure that their agency’s mission is carried out in the most efficient 
and effective maimer possible. The original concept was to test out new personnel practices for possible 
application to the rest of the federal govemmenL In practice it has turned into alternative persormel 
authority for agencies that are adept at lobbying Congress for increased human resource management 
flexibility. 


The classification and pay system at the China Lake Naval Air Warfare Center in California, one of the 
oldest and best known demonstration projects, gives managers flexibility to reward performance by 
granting anywhere from no pay increase beyond comparability adjustments to a 6% increase in pay for 
exceptionally outstanding employees. In addition, managers at China Lake are required to sit down with 
their employees three times a year to conduct a performance review session. This gives employees an 
opportunity to receive input on how they can improve their performance toward the goal of receiving a 
higher pay increase. 


While FMA favors loosening the current restrictions, we are opposed to abandoning all controls. The 
FEIPCIA outline appears to suggest that 5 U.S.C. 4703 would be amended to allow for 15 projects with 
more than 5,000 participants. While current law generally provides for only 10 projects limited to 5,000 
or fewer employees a few agencies have obtained or are seeking authority to exceed the current c^ on 
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participants. The Department of Defense is preparing to implement a demonstration project covering up 
to 75,000 employees in its acquisition workforce. (3/24/98 - 63 FR 14253) In addition, the House and 
Senate are currently in conference on H.R. 2676, the Internal Revenue Service Restructuring and Reform 
Act of 1998, that would allow all 102,000 employees of IRS to be covered under a demonstration 
project. 


Demonstration projects are not without their problems. One common complaint from managers at China 
Lake is that it ties performance ratings to budget. The bottom line is that if the manager has a better than 
normal or outstanding performer working for them, they cannot tell them so unless they have the money. 
Another concern managers at China Lake have about their demonstration project is the ability for the 
agency to waive govemmentwide reduction-in-force rules, contained in Chapter 35 of Title 5 U.S.C. 
Under China Lake’s RIF rules employees can only “bump” within their current job series. This could 
unfairly disadvantage experienced managers who have been promoted from job series with numerous 
employees to single position job series. 


FMA is concerned about the balkanization of the civil service and the ability of downsized 
Congressional and 0PM staffs to oversee and ensure agency adherence to merit system principles. We 
would encourage the Subcommittee to hold hearings on extension of alternative personnel system 
authority to the entire federal government before eliminating the restrictions placed on participants 
contained in chapter 47 of Title 5 U.S.C. These hearings should focus on the successes and failures of 
currently authorized demonstration projects and take testimony from agencies seeking alternative 
personnel system authority on how they intend to utili^ their flexibility. After such hearings if 
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Congress decides to proceed it should loosen the reigns on demonstration projects but not let them go 
entirely. 

CAFETERIA BENEFITS - Under current law, 5 U.S.C. 4703(c)(3) agencies with demonstration project 
authority may not waive Subpart G of Title 5 U.S.C. dealing with insurance and annuities. Absent 
hearings, legislative language, and analysis from the Congressional Budget Office, the Congressional 
Research Service, and the Office of Personnel Management, FMA cannot support this proposal. 
Retirement and health benefits are a central part of the civil service compensation package that attracts 
and retains qualified employees. Serious consideration should be given before agencies are allowed to 
alter these basic benefits. 

SUBSIDIZATION OF UNION ACTIVITIES - FMA would like to repeat the objections we raised in 
our March 20, 1997 letter to Chairman Thompson and Chainnan Burton regarding the negative impact 
H,R. 986 would have on partnership. This letter is attached to our testimony. We urge the 
Subcommittee to drop this proposal from FEIPCIA. 

DUE PROCESS RIGHTS OF MANAGERS UNDER NEGOTIATED GRIEVANCE PROCEDURE - 
FMA supports the requirement of formal procedures for disciplinary actions imposed on federal 
managers as a result of appeals agency decisions. 
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TITLE II. PERFORMANCE MANAGEMENT 

INCREASING THE WEIGHT GIVEN TO PERFORMANCE DURING REDUCTIONS IN FORCE 
FMA opposes increasing the weight of performance ratings in reductions-in-force. This was the most 
controversial provision contained in the Omnibus Civil Service Reform Act, H.R. 3841, from the 104'*' 
Congress. It was deleted after the bill failed to gather the two-thirds vote needed for passage on the floor 
of the House. FMA urges the Subcommittee to drop this provision from the proposed FEIPCIA. 

Under current law, Federal workers in RIFs are retained based on: 1) length of service, 2) tenure, 3) 
veterans’ preference and 4) performance. In competing for retention in a RIF, employees are credited 
with 20 years of service for a performance rating of “outstanding”, 16 for “exceeds” and 12 for “fully 
successful.” The employee’s last 3 annual performance ratings are averaged and added to their total 
retention score. For example, an employee with two “outstandings” and an “exceeds” would receive 
credit for an extra (20+20+ 16)/3 = 19 years of service. The proposal under consideration would 
statutorily increase the weight of performance ratings in a RIF by awarding 10 years of service for an 
“outstanding”, 7 for an “exceeds” and 5 for “fully successful.” These ratings would then be added 
together. For example, the same employee with two “outstandings” and an “exceeds” would, under the 
new system, receive credit for an extra 10+10+7=27 years of service. 

Between January 1993 and March 1998 the size of the Federal workforce (excluding USPS) has gone 
from 2,188,647 FTE to 1,847,279 full time equivalents (M E). This is a reduction of 341,368 FTE that 
amounts to a 15.6% reduction in the size of the Federal workforce. (Source - U.S. 0PM Office of 
Workforce Information Monthly Report of Federal Civilian Employment (SF 1 13-A) 05/15/98). While 
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effective performance management is a central concern of all managers and supervisors and further 
government doxMisizing is inevitable, FMA believes that the current law adequately accounts for 
performance. We suggest that after thorough congressional consideration adequately funded 
demonstration projects and limiting the availability of performance improvement plans may hold more 
promise as effective management tools for rewarding high performers and removing poor performers. 


ELIMINATE MSPB APPEAL RIGHT FOR DENIAL OF WITHIN GRADE INCREASES - Within 
grade pay increases are not automatic, however^ 9S% of employees get them when they are eligible. The 
provision under consideration would repeal the statutory right of employees to appeal WIGIs to the 
MSPB. Few appeals are advanced each year. However, FMA objects to this provision because the 
ability of bargaining unit employees to grieve denial of WIGIs would remain unchanged. At the same 
time, employees outside of the bargaining unit would be left without any means to appeal a WIGI denial 
taken against them. FMA recommends the provision should be dropped. 

PROHIBITION OF TWO-TIER EVALUATION SYSTEMS - FMA members who work at the Social 
Security Administration have not been pleased with their agency's implementation of its pass/fail rating 
system. Out of the agency's more than 60,000, employees only 6 failed in 1996 and only 12 failed in 
1997. One of the reasons that SSA manners are reluctant to give failing grades to employees is that 
they believe that their actions will not be supported by upper management. According to the MSPB's 
March 1998 study The Changing Federal Workplace: Employee PerspectiveSy 56 percent of supervisors 
report having had to deal with at least one problem employee within the last two years. However, 62% 
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reported that they did not take action against the employee because they were concerned that upper-level 
management would not support their actions. 


Managers in other agencies, however, think that pass/fail ratings systems are appropriate. FMA would 
like to commend 0PM for its guide for supervisors entitled Addressing and Resolving Poor 
Performance issued in January of this year. In an environment of downsized agency personnel support 
offices, OPM’s efforts are greatly appreciated. FMA recommends that Congress let agencies retain 
flexibility in designing their ratings systems but encourage them to involve managers in the process of 
designing these systems. 

PERFORMANCE APPRAISALS 

FMA supports limiting the availability of performance improvement periods under Chapter 43 of Title 5 
U.S.C. However, we feel that the proposal under consideration is too harsh. Allowing only one 
performance improvement period throughout an employee’s career does not adequately take into 
consideration the fact that the employee may change jobs several times. FMA recommends that the 
availability of performance improvement periods should be limited to one in a three-year period unless 
the job has changed substantially. 


TITLE III. STREAMLINING THE APPEALS PROCESSES 

ADR IN AGENCIES - FMA opposes the provision of Section 111 of the House passed version of H.R. 
2676 that would eliminate MSPB appeal rights for IRS employees. Section 301 of the proposed 
FEIPCIA would give all Departments and agencies the ability to cut-off impartial third party review of 
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personnel actions. FMA believes this would be a tragic mistake and urges the Subcommittee to drop 
this proposal. 


On November 15, 1995 the President signed into law the FY ‘96 Department of Transportation 
Appropriations (P.L. 104-50). Under this law, the FAA has been exempt from govemmentwide 
personnel rules contained in Title 5 U.S.C. since April I, 1996 with the exception of the following 
provisions: 


(1) section 2302(b), relating to whistleblower protection; 

(2) sections 3308-3320, relating to veterans’ preference; 

(3) chapter 7 1 . relating to labor-management relations;* 

(4) section 7204, relating to antidiscrimination; 

(5) chapter 73, relating to suitability, security, and conduct; 

(6) chapter 81, relating to compensation for work injury; and 

(7) chapters 83-85, 87, and 89, relating to retirement, unemployment compensation, and 
insurance coverage. 

*P.L. 104*122 3/29/96 Continuing ftesolulion (Temporary Stop-Oap Funding Measure) 


On February 15, 1995 1 testified before the House Aviation Subcommittee that the FAA was “hampered 
by govemmentwide personnel regulations" and that “any legislative effort to resiruclure should provide 
relief from govemmentwide procurement and personnel regulations." On balance, the 1,500 FMA 
members who work for the FAA, view the extension of personnel flexibility to their agency as a positive 
development. Our experience with this personnel flexibility, however, has brought into focus a tension 
in several areas between adherence to merit system principles (5 U.S.C. 2301) and freedom from 
govemmentwide personnel rules. (The FAA is no longer statutorily required to adhere to merit system 
principles.) 


Page -8- 




190 



Statement of William W. Pcannan President of the FAA Conference of FMA before the Civil Service Subcommittee 


6/24/98 


In addition to our concern over the absence of a statutory requirement for the FAA to adhere to 
govemmentwide reduction-in-force rules, FAA managers are particularly concerned about the absence 
of impartial third party review of agency actions against employees. Replacement of MSPB appeal 
rights with the ‘"Guaranteed Fair Treatment” program outlined in FAA Personnel Reform 
Implementation Bulletin # 1 7, 7/26/96, represents a significant reduction in the due process rights of non- 
bargaining unit FAA employees. 


In FMA’s view, restoring the right of FAA employees to submit appeals to the MSPB under Chapter 77 
of Title 5 U.S.C., would not diminish the personnel flexibility extended to the FAA under P.L. 104-50. 
It would go a long way, however, toward promoting efficient service to the flying public and ensuring 
fair and equitable treatment for FAA employees by providing important protection for employees who 
do not have access to the negotiated grievance process under Chapter 71 of Title 5. 


The provisions in P.L. 104-50 exempting the 47,000 employees of the FAA from govemmentwide 
personnel rules contained in Title 5 U.S.C. are intended to make the agency work better and cost less. 


FAA personnel and procurement reform. Sections 350 and 35 J of the Committee 
bill provide that funds provided for FAA operations and capital improvements are 
exempt from various Federal personnel and procurement requirements. This will 
result in the more efficient modernization of the ATC system, and in a more 
efricient and cost-effective deployment of the air traffic control worfforce. 

Soiale Report 104-126 accompanying H R. 2002 (P.L. 104-S0). p.20. 
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Mr. Chairman, in your opening statement for the Subcommittee’s first hearing on civil service reform in 
October of 1995, you said: 

We must ensure that any civil service reforms are responsive to real problems and 
provide real solutions. 


In retrospect, the elimination of MSPB appeal rights by P.L. 104-50: 1) does not promote efficient 
service (i.e., it did not respond to a real problem); and, 2) it recreates a system of adjudication of appeals 
of disciplinary actions against employees that was discredited and corrected 20 years ago (i.e., it does 
not provide a real solution). 

The Merit Systems Protection Board is the adjudicatory body created by the Civil Service Reform Act of 
1978 (P.L. 95-454) to provide an impartial administrative review of employee appeals of personnel 
actions taken against them. 

Employee rights and the availability of due process are important factors in 
building a stable and high quality Federal worlforce. They are among the 
incentives for recruiting and retaining the best employees. They help to maintain 
an impartial civil service and protect employees from arbitrary actions. 

Office oj Management and Budget, Deputy Direciw for Management - Improving the Process for Resolving Workplace Disputes: A 
Report to the U S. House of Representatives Cocnmitiee oo Approprittions Subcommittee on Treasury Postal Service and Genera! 
Government 4pri7 1996. p. 6.7. 

The availability of impartial third-party administrative review of personnel actions such as suspensions, 
downgrades, or removal, is one of the greatest strengths of the civil service system. FAA employees are 
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the exception among most of their civil service colleagues in other agencies in that they are not afforded 
the due process rights associated with access to MSPB. 


“} can V imagine or visualize any right of any employee which could not be met or 
honored in the milieu of efficient service. / don V see any necessary conflict in 
those two concepts. ” The Honorable Howard Thomas Markey, then Chief 
Judge, U.S. Court of Appeals, Federal Circuit, on access to due process for 
Federal employees. 


"I, too, agree that there isn 't really a conflict. There shouldn 7 be a conflict 
between efficiency and fairness. ” The Honorable Clarence Thomas, then 
Chairman of the Equal Employment Opportunity Commission, on access to due 
process for Federal employees. 

The Ctvit Service Re/arm Act of 197$: Tenth Anniversary Review and Assessment - Proceedings from a two-day program devoted to 
evaluating the promise and reality of a decade urukr the CSRA as seen by the officials responsible for Us creation and 
implementation, May 18 and 19. 1988. 


Not only was the elimination of MSPB appeal rights not necessary to promote efficient service it 
reestablished a system of adjudication that was discredited and eliminated 20 years ago. 

The rights of Federal employees have evolved for more than 100 years. 

Milestones include the Civil Service Act of 1883, which began to replace the 
spoils system with a merit system of hiring - by competitive examinations - and 
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created the Civil Service Commission (CSC) to oversee it; the Veterans 
Preference Act of 1944, which gave employees who were military veterans appeal 
rights beyond those of other workers; and President Kennedy’s 1962 Executive 
Order that extended those rights to all workers and recognized employees’ unions. 


By the 1970s, the Civil Service Commission faced increasing criticism for 
a perceived conflict of interest: it was responsible for regulating employees 
conduct and performance, and it also judged appeals from disciplinary actions 
against employees. These concerns led to passage of the Civil Service Reform 
Act of 1978 (CSRA). After much study. Congress and the White House agreed to 
terminate the CSC and divide its adjudicatory responsibilities among five 
agencies, four of them newly created: 

The Merit Systems Protection Board 

The Equal Employment Opportunity Commission 

The Federal Labor Relations Authority 

The Office of Special Counsel 

The Office of Personnel Management 

Office of Management and Budget, Deputy Director for Management ■ Improving Uie Process for Resolving Workplace 
Disputes: A Report to the U.S. House of Rcpreseniatives Committee on Appropriations Subcommittee on Treasury Postal 
Service and General Government April 23, 1996. p. 1.2. 


There is nothing fair or guaranteed about the FAA’s “Guaranteed Fair Treatment” program. Under this 
program final administrative review of personnel actions is conducted by a three-person panel inside the 
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agency. One panel member is chosen by the employee, another is chosen by the agency and the third 
panel member is chosen by the employee and the agency from a list generated by (he agency. In 
addition, unlike MSPB decisions, “Guaranteed Fair Treatment” decisions have no precedential value. 
“Guaranteed Fair Treatment” represents a return to the bad old days before CSRA. 


As the Supreme Court noted, the CSRA was intended to replace the “haphazard 
arrangements for administrative . . . review of personnel action” with “an 
integrated system” to balance employee interests “with the needs of sound and 
efficient administration.” United States v. Fausto . 484 U.S. 439, 444-45 (1988). 

Teslimorty of Ben L Erdreich Chairman U.S. Merit Systems Protection Board before the Subcommittee on Civil Service Committee 
on Government Reform and Oversight United Slates House of Representattves, November 29, 1995. p 3. 


FMA recommends that Congress restore the right of FAA employees to submit appeals to the Merit 
Systems Protection Board under Chapter 77 of Title 5 U.S.C. 


MIXED CASES - FMA supports streamlining the cumbersome and confusing procedures for handling 
“mixed cases”, ones that involve both a personnel action appealable to the Merit Systems Protection 
Board and an allegation of discrimination. Under the current procedure, a mixed case can be heard by 
the Board, the EEOC, and the Special Counsel. In addition, the employee retains the right to begin 
adjudication all over again in a United States district court after all of these administrative bodies have 
heard and ruled on the case. FMA recommends the consolidation of all mixed cases through appeal only 
to the Merit Systems Protection Board, with Judicial review by the Federal Circuit. This will provide 
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greater clarity of appeal rights to appellants, preserve administrative and adjudicative resources, yield 
more uniform law, and render speedier justice. 

TITLE IV. EMPLOYEE COMPENSATION AND BENEFITS 

OVERTIME FOR MANAGERIAL PERSONNEL - FMA strongly supports inclusion of H.R. 3956 in 
the proposed FEIPCIA. We would like to thank Congresswoman Morelia for her cosponsorship of this 
important legislation. 

Many downsizing agencies are increasingly relying on overtime to gel the work done. Managers and 
supervisors at these agencies, however, face an outdated restriction placed on the payment of overtime 
that is encouraging some to leave the ranks of management and return to the bargaining unit so they can 
earn a higher paycheck. Under cunent law (5 U.S.C. 5542), overtime pay for Federal managers and 
supervisors (one and a half times the normal rate for work in excess of 40 hours per week) is limited to 
that given to a General Schedule level 10 step 1 employee. Certain non-managers/supervisors above GS 
10 step 1 may be exempt from the cap if they satisfy criteria issued by 0PM. 

The overtime cap causes two problems for managers and supervisors. First, managers and supervisors 
above GS 12 step 6 actually earn less on overtime than they do for work performed during the regular 
work week. Second, managers and supervisors may earn substantially less for overtime work than the 
employees they supervise. 
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The first grade-based overtime cap, enacted in 1954, set the base at GS 9 step 1 (P.L. 83-763). Twelve 
years later in 1966, it was increased to GS 10 step I (P.L. 89-504). In the thirty-two years since that 
time, however, nothing has been done to keep pace with changing workforce realities. In 1966 the 
average GS grade was 7.3. In 1996 the average GS grade was 9.5. H.R. 3956, introduced b>' 
Representative Tom Davis would amend 5 U.S.C. 5542 to increase the GS 10 step 1 overtime cap to GS 
15 step 1. FMA urges the Subcommittee to act on this legislation to remove significant financial 
disincentives to promotion within the federal government. 


INVEST RETIREMENT FUNDS IN TSP - FMA is aware of the Chairman’s concern about the Civil 
Service Retirement and Disability Fund and his interest in replacing the current Federal retirement plans 
with one that relies solely on a defined contribution system. FMA respectfully disagrees with the 
Chairman on his assessment of the health of the CSRDF and the desirability of moving all active 
employees covered under the Civil Service Retirement System (CSRS) and FERS into a new system. 


The CSRDF is in good health. According to the Congressional Research Service, “Under the financing 
arrangements set out in current law, the system is not now and never will be ‘insolvent’ or without 
adequate budget authority for payment of benefits.” (CRS Memorandum 3/18/95 Federal Civil Service 
Retirement: Is There a Financing or Funding Problem?) In a May 17, 1995 letter to the editor of the 
Wall Street Journal, former Office of Personnel Management Director, James B. King, agreed that the 
Federal retirement system is financially sound. King said, “The $540 billion unfunded liability is not an 
impending shortfall in the system’s financing. It is a statement of payments that would come due if the 
government ceased to exist. However pessimistic — or optimistic — one may be, the government is not 
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going to shut its doors and the unfunded liability therefore does not present a crisis or suggest that the 
retirement system is unsustainable. It is, in fact, on a very sound footing.” 


After two years of thorough consideration, Congress created FERS in 1986. ^^^len FERS was created it 
was applied prospectively to all those who entered the Federal workforce after 1984. Workers hired 
under the older CSRS were given the option to remain in the old system or switch to the new system. 
The old system relies on a defined benefit pension and the defined contribution Thrift Savings Plan. The 
new system relies on Social Security, TSP, and a defined benefit pension. 


The proposal under consideration, however, appears to suggest that the U.S. Government would 
retroactively renege on the promise it made to FERS and CSRS employees when they were hired that 
they would receive a defined benefit pension. This would result in a substantial reduction in benefits. 
FMA urges the Subcommittee to drop section 402(a) from the proposed FEIPCIA. 

TSP REFORMS. CHILD BENEFITS UNDER COURT ORDER. ORGAN DONOR LEAVE - FMA 
supports the efforts of Congresswoman Morelia and Congressman Cummings to: increase the amount of 
money Federal workers can invest in the Thrift Savings Plan; enable the federal government to enroll an 
employee and his or her family in the FEHB Program when a State court orders the employee to provide 
health insurance coverage for a child of the employee but the employee fails to provide the coverage; 
and to increase the amount of leave federal employees may use to serve as organ donors. 
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TITLE V. FEDERAL EMPLOYEES COMPENSATION ACT REFORM 


Federal Employee Compensation Act costs are a significant concern to Federal agencies. The program’s 
annual cost is $1.85 billion. Although FECA is administered by the Department of Labor’s Office of 
Worker’s Compensation (OWCP), disbursements for an injured or disabled employee are charged back 
to the agency’s salary and expense account. This charge back provision, instituted to make agencies 
accountable for safety, has led many managers to see their rapidly downsizing budgets tapped in order to 
pay for long-term disability cases. 


Particularly troubling is the number of retirement age recipients of FECA benefits. “Sixty percent of the 
approximately 44,000 long-term beneficiaries receiving compensation benefits in June 1995 were 55 
years of age or older, 37 percent were age 65 or older.” (Federal Employees’ Compensation Act: Issues 
Associated with Changing Benefits for Older Beneficiaries GAO/GGD-96-I38BR, 8/14/96.) 

Mr. Chairman, FMA first raised this issue before your Subcommittee in 1995. We appreciate the work 
of your staff in bringing this issue to the attention of the House Education and Workforce Subcommittee 
on Workforce Protections. FMA testified before this Subcommittee in March of this year in favor of the 
following FECA reforms: 

• Reduce the FECA benefit from 75% to 66 2/3% of income; 

• Establish a FECA retirement program; 

• Base benefit increases on employee pay adjustments, not the Consumer Price Index (CPI); 

« Extend the right to resume employment from one to three years; 

• Eliminate disparity in payments received by different pay grades for identical anatomical losses. 
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THE FEDERAL AVIATION ADMINISTRATION 


Mr. Chairman as I noted earlier, the FAA has been largely exempt from govemmenn^’ide personnel rules 
contained in Title 5 U.S.C. since April 1, 1996. On October 9, 1996 the President signed into law the 
Air Traffic Management System Performance Improvement Act (P.L. 1 04-264). Under this law. the 
FAA was required to bargain wth its unions and consult with other employees of the Administration 
over the development of the Administration’s new personnel management system. 


On June 15, 1998 Transportation Secretary Rodney Slater announced that the FAA had completed its 
negotiations with the Administration’s largest union, the National Association of Air Traffic Controllers. 
There are currently 15,000 Air Traffic Controllers and 2,180 ATC supervisors. This agreement calls for 
eliminating 1/3"* or 700 of the FAA’s Air Traffic supervisors in order to finance a 3‘year $200 million 
pay raise for Air Traffic Controllers. 


In 1994 the FAA ordered a reduction in the number of supervisors to meet the National Performance 
Review’s arbitrary target of increasing the ratio of employees to supervisors from 7:1 to 15:1. The FAA 
halted this initiative due to concerns about its negative impact on safety. In the case of the labor 
^eement, it appears that politics have triumphed over operational concerns. 


FAA managers are now extremely concerned about the FAA’s^exemption from govemmentwide RIF 
rules contained in Chapter 35 of Title 5 U.S.C. The FAA is currently voluntarily adhering to 
govemmentwide RIF rules. Given the current situation, FAA managers find themselves vulnerable in 
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the absence of RIF rules. While it would take the FAA three months to renegotiate RIF rules for 
bargaining unit employees it could rewrite RIF rules for managers overnight. 


The greatest potential for the abuses the merit system principles are designed to prevent occur in hiring 
and in layoffs. FMA urges you to reapply govemmentwide RIF rules to the FAA. 


CONCLUSION 

Mr. Chairman and Ranking Minority Member Cummings, as you and the Subcommittee continue your 
work on Civil Service reform I would urge you to view the FAA as a cautionary tale. Civil Service 
reform involves a delicate balance between empowering managers while at the same time not tossing out 
so much of the centralized rules that employees* rights begin to depend on the size of their 
organizations’ Political Action Committees as opposed lo notions of fairness and justice. 

Again, I want to thank the Subcommittee for holding (his important hearing on the proposed Federal 
Employees Integrity, Performance and Compensation Improvement Act. FMA looks forward to 
working with you and the Subcommittee to improve human resource management in the civil service. 
This concludes my prepared remarks, I would be happy to answer any questions you may have. 

### 
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March, 20 1997 

The Honorable Fred Thompson The Honorable Dan Burton 

Chairman Chainnan 

Senate Governmental Affairs Committee House Government Reform & Oversight Committee 
340 Senate Dirksen Office Building 2157 Rayburn House Office Building 

Washington, DC 205 ! 0 Washington, DC 205 1 5 

Attention Hannah Sistare Attention: Kevin Binger 

Dear Chairman Thompson and Chairman Burton: 

On behalf of the 200,000 managers and supervisors in the Federal Government whose interests are 
represented by the Federal Managers Association, I am writing to express our concerns about S. 139, 
legislation introduced by Senator Lauch Faircloth to prohibit the use of Social Security and Medicare 
trust funds for official time for employees of the Social Security Administration to perform labor 
organization work. In addition, FMA is concerned about legislation introduced by Representative Dan 
Miller, H.R. 986, to substantially limit and restrict the use of official time. The enactment of S. 139 
would effectively end SSA’s ability to engage in the labor-management partnership process established 
by Executive Order 12871. Enactment of H.R. 986 would certainly have a chilling effect on the 
partnership process. In our professional opinion, a cessation of partnership at SSA and other Federal 
agencies would not be in the best interest of the agencies, the employees or the American public. 

The issue of official time at SSA and other agencies was addressed in the 104th Congress in hearings 
before (he Ways and Means Social Security Subcommittee and the Government Reform and Oversight 
Civil Service Subcommittee. In addition, last October GAO issued a report on use of official time at 
SSA (GAO/HEHS-97*3). Those hearings and the GAO report raised some significant issues relating to 
use of official time at SSA. GAO estimates that SSA’s costs for official time have doubled from $6 
million in 1993 to $12.6 million in 1995. However, GAO also reports that during the same period the 
number of unfmr labor practice charges decreased from 391 to 209 resulting in a savings of $14 million. 
The increased cost for official time at SSA can largely be attributed to increased employee involvement 
in the partnership process. So far, this investment has produced dividends at SSA and throughout the 
Federal Government. These dividends have accrued not only from reduced unfair labor practice charges 
but also from documented improvements in operational capabilities and improved services. 

The NPC’s October 1996 report, A New Vision for Labor-Management Relations, details the progress 
and success of the partnership process. The number of bargaining unit employees in partnership 
councils is up from 764,000 (55%) in 1994 to 858,931 (70%) today. Survey information in the report 
reveals that 74% of management respondents wanted to continue their efforts. The survey also reveals 
that partnerships are starting to tackle more difficult issues and produce dramatic savings while 
providing higher quality service to the American public. 
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President Clinton issued Executive Order 12983 on December 21, 1995 placing the Federal Managers 
Association and the Senior Executives Association on the National Partnership Council. Since tliat time. 
FMA has been working with the other members of the NPC to create an atmosphere of mutual respect 
throughout every agency and at every level of government. Such an atmosphere will be conducive to 
creating labor-management partnerships that truly empower America’s workforce. Success stories to 
date have been impressive, but this is only the beginning of a truly remarkable cultural change in the 
way we do business throughout America. 

As tax-paying citizens first and civil serv'ants second, FMA members are very concerned about our 
nation’s $5.4 trillion debt. America’s income and expenditures must be brought into balance, and in this 
era of shrinking budgets the Federal workforce is the key to turning our current fiscal situation around. 
Today’s environment demands new and innovative approaches that will insure the highest quality of 
service to the American people. FMA believes that the partnership process, and ultimately tlie 
empowerment of the Federal employee, will unleash the creative energies of our workforce and enable 
us to work smarter and produce better results. 

We urge you to support the partnership effort by rejecting S. 139. America’s workforce is on the right 
track. The support of the Congress of the United States for the partnership process is imperative if we 
are going to succeed in providing our Nation that element of fiscal responsibility that will insure our 
position of world leadership throughout the 21st century'. 

Thank you for consideration of our views and with kindest regards, I am 

With kindest regards, I am 

Sincerely yours, 

cs 

Michael B. Styles 
National President 
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Mr. Mica. Thank you. I think I will start with you. Your folks 
didn’t like being out of the MSPB, the appeals process, and you 
have had experience now for what, a year-and-a-half, 2 years with 
a different system? 

What is the problem with it? 

Mr. Pearman. I get phone calls from all over the entire country 
from people that are having problems within the management 
ranks or the supervisor ranks, and problems with the managers of 
their respective facilities. It boils down to — a lot of times, a person- 
ality conflict maybe between the two parties. But before this could 
ever reach the three-party fairness appeal process that is in the 
FAA personnel reform, the manager would probably be the over- 
sight before that ever got out of the building. So it is only a two- 
panel process, as we have seen many times that this process took 
place within the FAA. 

So therefore we are seeing that a manager has the final say-so 
over the objection of, say, a first-line supervisor, and then it is not 
carried any further than that. 

Mr. Mica. Now, don’t you have the ability to come up with some 
changes to that current system, and why hasn’t that been done? 

Mr. Pearman. If we have the ability to do that, I am unaware 
of it, Mr. Chairman, but I certainly will explore that possibility. 

Mr. Mica. But that is your internal system that you put in place; 
I thought you had the discretion to change that. 

Mr. Pearman. Well, I think the FAA has the discretion to change 
that. 

Mr. Mica. Yes, that is what I am talking about. 

Mr. Pearman. But I am a very, ve^ small voice in that process. 

Mr. Mica. See, the problem I have is that I am hearing now that 
we are giving discretion to an agency to try this and develop their 
own system. On the other hand, I am deluged with complaints from 
the other side that the appeals process takes too long and that we 
need flexibility to institute our own system. So you have been given 
that flexibility, granted, not a long time, and you are telling me it 
doesn’t work because it is missing some elements. 

Is FAA not responding to, say, addressing those needed changes 
that you are talking about? 

Mr. Pearman. I am not indicating that they are not responding 
to that. I am saying at this point in time, I am seeing right from 
my level that it is not working. 

Mr. Mica. But you are telling me that most of those are person- 
ality conflicts, so they should go back to the MSPB and get in that 
system. And you think they would be resolved more quickly in that 
fashion? 

Mr. Pearman. Well, I think the element of fairness and equity 
here is the important element that we need to address and be con- 
cerned with, and I don’t see that happening from where I am sit- 
ting. And maybe we have the ability to go in the FAA personnel 
reform system and change and correct that, and if we have the 
ability to do that, by all means we should utilize it. 

Mr. Mica. Well, I think that we are here trying to make the sys- 
tems all work, and we gave the agency a couple of years ago the 
flexibility to institute some changes and, again, to come up with 
something that would work. We need to set up a meeting with FAA 
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and see what is going wrong there. If we have given this flexibility 
and it is not working, and they are coming here and telling us now 
that it is not being changed, we need to get it changed. 

So I appreciate your testimony and your remarks. We will see 
what we can do on that. 

Mr. Tobias, I don’t have the specifics of the language, but I think 
it was you that said that any types of changes in performance eval- 
uation and rating you would support, as long as there was em- 
ployee involvement. Do you have any specific language or proposal 
that you would like to provide us with, or any 

Mr. Tobias. Well, I think that — I have long taken the approach 
that the appropriate way of devising performance management sys- 
tems is in the context of collective bargaining. I think that is where 
the Civil Service Reform Act of 1978 went wrong, not including em- 
ployees, not including their unions, in defining critical elements in 
performance standards. And as a result, since we were on the out- 
side, we have litigated those. 

I guess my second point is that notwithstanding the prior panel- 
ist who said that the public is concerned with how people are eval- 
uated, I don’t think that is true at all. I don’t think the public gives 
a dam how employees are evaluated. I think what the public is 
concerned about is whether or not the service is provided. Is the 
service provided to the public, that is what the public is concerned 
about. 

I think that the current system gets in the way oftentimes of pro- 
viding that service. There is no distinction between a 3 and a 4 
such that the amount of time that is spent making that distinction 
makes any sense. The real issue is, is the supervisor working with 
the employee to provide the service that the agency is supposed to 
be providing to the public. That is the re8il issue. It is agency mis- 
sion. And all of this preoccupation with whether it is a 3 or a 4, 
I think is very, very misplaced. 

And on the bottom end of the line, when people aren’t perform- 
ing, you know, the system — and I have said this before to this sub- 
committee — the criteria for dismissal of a Federal employee is less 
onerous to reach than almost all private sector employers in every 
State in the country, so it is easier to fire a Federal employee. So 
I think this preoccupation with performance in poor performers is 
misplaced. 

Mr. Mica. I would have to disagree with you about the part 
about the appeals process and the private sector, coming from the 
private sector. You don’t perform and you are out. Not in every in- 
stance, but in the majority of instances in the private sector — I 
don’t have any problems; I think the Federal employees know who 
the poor performers are. I would love to give them the ability and 
the authority, again, to get rid of those folks. I would have no prob- 
lem with that. 

Because I think if they are given a mission, they can perform 
their mission; if they are given a budget to work within, I think 
they cem do very well; and I would have no qualms about giving 
them any type of a reward system and giving them the ability to 
make decisions on who stays and who goes. 
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And the same thing in a RIF, both folks who are there. The prob- 
lem is, we have created this box and we have put everybody in it, 
and we don’t have the ability to be flexible. 

Now I am concerned about where we are flexible on the appeals 
process in trying to speed that up and give them the ability to deal 
with that themselves, and they are coming back and saying, it ain’t 
working. So we are between a rock and a hard place. 

Well, as we develop some language — I am not tied to any lan- 
guage; I am not tied to any concept. I am just trying to see where 
we can reward those who perform well, and where we can expedite 
the departure or removal of those who don’t perform, and give em- 
ployees as much say as possible in the process. 

Mr. Tobias. Is an evaluation — I guess I am caught with the word 
“reward.” I think an evaluation isn’t necessarily a reward. 

Mr. Mica. No, I agree. I am talking about hard cash. 

Mr. Tobias. That is a different question. 

Mr. Mica. In my office, folks who perform well get compensation 
increased. I find a way of having the others exit, and I have full 
discretion and am given a budget, a mission to accomplish, and I 
have no problem. 

In the private sector I did the same thing with folks, and it is 
difficult because we are trying to build a structure and a system 
that applies across the board; we are trying to give flexibility that 
we can try different things and see how they work. But it is a dif- 
ficult task. 

Mr. Harnage, if I may, Mr. Miller has a proposal that — I don’t 
think you endorsed today the official time. 1 am slow to catch on 
to people’s viewpoints, but possibly as a compromise to those that 
are trying to get a handle on this — and I think the Congress has 
already attempted to do that through some disclosure — ^would you 
support some disclosure of official time and some standardization 
as far as reporting? 

We heard GAO; we even heard 0PM say that the data is not 
available and it is also not comparable in the current form that it 
is collected or available. Could you support the collection of this in- 
formation and data, since we are dealing with public money here, 
as a compromise? 

Mr. Harnage. Well, I guess my first question would be, why are 
we singling out this one aspect of official time? We have people 
that use official time in various ways, attending the Kiwanis Club 
meeting. Lion’s Club meeting, doing PR in the community. There 
are a lot of other areas that official time is used. Do we keep up 
with the official time an employee representative uses in an EEO 
procedure if it is a nonunion representative? No, we don’t. We don’t 
even keep up with that anywhere. 

Now, in some places, most places, that is kept up if it is a union 
representative. So why are we singling out just the union rep- 
resentatives for collecting this data? As I said, one of the important 
aspects for this to be meaningful is, you have to look also at the 
benefits derived from that official time. Otherwise, you are just 
looking at a dollar value which is going to distort the picture. 

If the purpose is just simply to say, these are taxpayers’ dollars 
being used on union activities, that is a false statement. As I point- 
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ed out, none of it is used for union activities, it is all in the area 
of employee representation. 

So it is going to be cumbersome, it is going to be burdensome to 
the agencies, but I know in the be^nning of official time usage, 
back when we first started negotiating it, some agencies were re- 
quired to keep official time, and when we go into contract negotia- 
tions on renewal, they would say, well, we have to restrict this offi- 
cial time. Too much of it is being used, but they didn’t even have 
the records, they themselves, that they would keep. They couldn’t 
support their argument that it was being abused. And I suspect 
that it has been expanded to today’s debate. 

Mr. Mica. Well, you are citing, though, justification for doing this 
for even the unions, because you can document the amount of time 
that is used and the manner in which it is used. You also testified, 
I think, that Congress is the boss here, and this is a different situa- 
tion; that it is taxpayer money and we have to be accountable for 
it. So Members of Congress are asking for some accounting. 

We have had the two agencies that are responsible for getting us 
the information telling us they can’t get us the information because 
there isn’t any standard out there; there is no collection. In fact, 
you could even use this in your negotiation and bargaining if you 
had valid information — ^your unions, whether it is this group or 
some other employee group, is not able to provide adequate or 
standardized information in their negotiations. 

So as a compromise, I should think that some standard collection 
information would be helpful to both sides. And you can’t support 
that? 

Mr. Harnage. Well, let me make sure I understand what you are 
saying. 

You are talking about — I thought this was a two-pronged prob- 
lem. One is you want to collect the data and the other one is you 
wanted to put a restriction on how much could be used, and if you 
are dropping that restriction 

Mr. Mica. Well, what I am trying to do is find a compromise. I 
have Mr. Miller who wants to basically shut you down, and I am 
just trying to find out what is going on, OK? You are telling me 
that in your negotiations you have had the same problem trying to 
find out what your folks are doing, are involved in, and use that 
data as part in giving some accurate information for your negotia- 
tions. 

I have Mr. Miller over here on the other side and he wants some- 
thing else. I am just saying, as a compromise, maybe we could ben- 
efit both parties. The employer, the U.S. Congress, would know 
what is going on. The employee groups would be able to go to the 
bargaining table and say, well, this is what we are doing; this is 
good, valid information. It isn’t out of the ordinary what we are re- 
questing for employee participation. There are many good benefits 
to some of what you are doing on what is official time. So I am just 
saying as a compromise, how about that? 

Mr. Harnage. Well, I would say, Mr. Chairman, I certainly 
would look forward to working with you. 

Mr. Mica. Good. I look forward to your language on that and 
your specific proposal. 
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Mr. Harnage. Let me point out one observation, though. We are 
talking about the taxpayers, and there not being a comparison in 
the private sector. There is. I suspect none of the previous panel 
could tell you how many stockholders the corporations have got in 
touch with about official time being used in the private sector. It 
is something that is worked out between the union and manage- 
ment and nobody else cares; it is their business. They don’t report 
that to the stockholder because it is insignificant. And my concern 
in putting a limit on it would be, even where it is successful, where 
it is working, it would be limited. But if that is somewhat mini- 
mized now, I would be more than willing to work with you. 

Mr. Mica. I said nothing about limit. Did anyone hear me say 
that? Could the clerk call back my words? I did not say anything 
about limit. 

But we are willing to work with you. I am willing to take some 
language. I am just a referee. I just don’t have the suit on. 

Let me see, Mr. Schmidt, last question: You told me you were op- 
posed to, I believe it is section 602, I am — again, I believe that is 
the section that dealt with the list availability and privacy. You 
were opposed to that. 

Mr. Schmidt. Right. 

Mr. Mica. One of the concerns we have is about giving the lists 
out or you acquiring the lists. Is there some compromise that could 
be reached to ensure that these lists of Federal employees’ names 
are kept private, confidential, not used? 

Mr. Schmidt. Well, we would have to follow the Privacy Act just 
like the Federal Government has to follow the Privacy Act on 
issuing lists of names to contractors for surveys. There are some 
surveys that are taking place right now where lists of Social Secu- 
rity numbers and dates of birth and job titles and everything are 
given to a private contractor in one of the agencies. 

Now, what we are saying is that in order for us to do our job as 
a union to represent our bargaining unit and fulfill our obligation 
to represent everybody in that bargaining unit, we need to get 
input from everybody in that bargaining unit, not just our mem- 
bers, our dues-pajdng members but our bargaining members. We 
need to have input so that we can make the decisions that are best 
for the whole bargaining unit. We can’t fulfill our obligations to 
those people, those members, without having a list to be able to 
contact them. 

It is actually more and more harder to be able to contact them 
at work — like I stated, with the flex time, the schedules have been 
changed for Federal workers; the inability to contact people on 
third shift and second shift, trying to get people at remote sites — 
to be able to send information or questionnaires to those people to 
get input so that the union can represent them. 

Mr. Mica. Again, as a compromise, Mr. Schmidt, would you sup- 
port some restrictions on what can be done with the list when you 
get it? 

Mr. Schmidt. Well, again I state that there is the Privacy Act 
and we would have to follow the Privacy Act, just like any other 
agency would have to. 

Mr. Mica. But you would not support any further restrictions 
than what is required under the Privacy Act? 
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Mr. Schmidt. Again, we are willing to work with you on this 
issue. 

Mr. Mica. We look forward to your language, Mr. Schmidt. 

I yield to the distinguished ranking member, Mr. Cummings 
from Maryland. 

Mr. Cummings. Just a few questions, but first of all, a statement. 

Mr. Harnage, I wouldn’t be that willing to compromise. I think 
you are absolutely right. I think there has been an effort to almost 
destroy unions, and I think unions play a very, very important role 
in our — in this country, and I think that they — for the people that 
I represent, they are very important; and so I don’t know whether 
I will be a part of that compromise discussion. 

Two, you all have to explain to me — somebody explain to me 
what this evaluation process thing is. I don’t understand why — I 
don’t understand why unions like it, and I know I missed some of 
the discussion, and I assume you may have discussed it. 

The thing about pass-fail, and I guess having evaluated people 
and worked in the private sector — ^and I ran a small business, and 
if people didn’t work, they didn’t get paid; coming from that kind 
of background, pass-fail for me just wouldn’t have worked. I had 
to be able to let people know, where they were and how they were 
coming along, and if they failed to meet the standard, whatever 
that was, whatever was the standard at the time, they didn’t have 
a job, because it went right back to the bottom line. 

The bottom line is, were we able to produce what we were sup- 
posed to be producing, and if we weren’t able to produce, then none 
of us would nave a job. 

So I am kind of trying to figure out where this is. How does pass- 
fail, as opposed to levels of — maybe four or five levels of how you 
are doing; I don’t understand how it computes. 

Then I want to go back to something that you said, Mr. Tobias, 
when you said that we have a situation where the public really 
doesn’t care about pass-fail, and I agree with you. All they want 
to know is that the Government is working effectively and effi- 
ciently. They want to know that their tax dollars are being spent 
effectively and efficiently. 

But for the employees, I think it does — it is significant with re- 
gard to morale, with regard to how they are doing. If I sit beside 
one person — in fact, with Mr. Mica, I feel the same way about com- 
ing from the private sector; I try to pretty much run my office the 
way I would run a private sector office. That is, we have certain 
standards. Those standards are expected to be met. If people can’t 
meet the standards, they have to go, period. 

And so — and but yet, still, it is good for them to kind of let them 
know where they are on that scale so that they can improve and 
get better, and if they don’t get better, then “see ya.” But just help 
me with that, somebody. 

Mr. Tobias. I think we are talking about two issues. One, we are 
talking about the ability to get rid of the poor performer. If they 
don’t perform, out the door. 

And the second thing we are talking about is, how do we stimu- 
late people to perform better? That is really what we are talking 
about here. 

Mr. Cummings. OK. 
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Mr. Tobias. Now, in the Federal sector, the test for dismissal for 
performance is the failure to perform one standard, there might be 
several standards, in one critical element, there may be several 
critical elements. All the agency has to do is support that by sub- 
stantial evidence, and the person is out the door. That is it; they 
are out. 

So on the poor performer issue or someone who is failing, the 
Federal Government has all the tools, and as President Harnage 
said, what we see is a failure of managerial will, not a failure of 
the process itself. 

Now, on the other hand, the issue is, how do you stimulate peo- 
ple to do more, and what we are finding is that the issue of grada- 
tion in the Federal Government, when we have this gradation, 
managers were doing an evaluation once a year, issuing the grades, 
and never talking to people in between. So what we have evolved 
to in some places, not in all places, but in some places, is a pass- 
fail system, with the obligation that is enforced that managers are 
talking to employees on a monthly basis, or more frequently, but 
what they are doing right, what they are doing wrong, and how can 
they do it better. 

What we are trying to do is stimulate the conversation that is 
critical to infusing energy into the workplace and encouraging peo- 
ple to perform better, as opposed to this ritual of a 1, 2, 3, 4, 5. 
That is how we have evolved to what we have in some locations. 
And what this bill would do would be to stop that experiment and 
stop the evolution, and I think it is unwise. 

Mr. Cummings. Well, then certainly that leads to the next ques- 
tion. Why can’t you have the mandatory discussions with the other 
system? Do you follow what I am saying? 

Mr. Tobias. Yes, and that is what was supposed to happen start- 
ing in 1978, and it didn’t happen. It just — it didn’t happen. And so 
instead of trying to issue more mandates after 20 years of failure, 
we have tried something else, or are trying something else. It is an 
experiment; it is not in many locations. 

Mr. Cummings. It just seems like it would be — I mean, pass-fail 
is just so either you did or you didn’t, and I guess the panel that 
talked about it a little bit earlier, talked about the honesty and in- 
tegrity of the system, that is, giving everybody either excellent, or 
whatever the top two are, and not going too far below that. 

But I also wonder whether you maintain the integrity when you 
talk about pass-fail, too, because maybe someone is not that anx- 
ious to say to a person they failed. 

Mr. Tobias. Well, in the contracts that we have negotiated, when 
someone is applying for a promotion, they get the gradations. They 
get 1, 2, 3, 4, 5, because they are competing with their colleagues 
and there has to be some basis for comparison when a supervisor 
doesn’t know them, so we provide for those kinds of gradations in 
the contracts that we have negotiated. So the pass-fail system is 
a substitute for the required annual evaluation that the Federal 
rules require. 

Mr. Cummings. Mr. Hamage, I asked Ms. LaChance about this 
whole issue of 0PM and their contribution to the agencies with re- 
gard to helping poor performers perform better. What has your ex- 
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perience been with regard to OPM and their input into the system 
for employees that you represent? Just curious. 

Mr. Harnage. Well, first let me clear up a point for you. I really 
appreciate the work that you do on hehalf of Federal employees. 
You are a strong supporter and you look after the Feder^ work 
force and your constituency very well, and I appreciate that. I don’t 
want anybody to leave here with the wrong impression. 

There is a value to the chairman of this committee continuing a 
dialog to get a better understanding of what we need to do, but 
don’t fret, I am not going to compromise any principles. I didn’t get 
here doing that, and I plan to be here for a while. 

Mr. Cummings. I wasn’t tr3dng to put you on the spot, either. I 
guess things that I have seen since I have been in this Congress 
for 2V2 years, and I see — and I guess the only thing I have to com- 
pare it to is really the State system. It is just that I — it just con- 
cerns me what is happening; the attacks that the unions are under- 
going; and it is a tough attack; it really is, and it bothers me. 

As you said, I mean, I fight tooth and nail to try to maintain it, 
because one of the things I do believe is that once you lose some- 
thing, it may never come back in my lifetime. I understand that. 
I have lived long enough now to see that. So what I try to do is 
hold on to everything that I can and try to, as long as I have it, 
I still have it, I can still work with it, but if it is gone, it is gone, 
and then it becomes a part of the history books. 

Mr. Harnage. Right. 

Mr. Cummings. I just wanted to make sure you understand it 
wasn’t a personal attack. 

Mr. Harnage. And on the poor performers, I don’t think you 
were here at the time I was sapng that there is nobody in this or- 
ganization, or at this table for that matter, that supports keeping 
poor performers. It requires other employees to pick up the slack 
that poor performers are not doing. 

So we are not here about protecting poor performers, but I think 
you misunderstand the pass-fail as if, all of a sudden, today, we de- 
cide you pass or fail, and that is it. The pass-fail that we have, and 
I mentioned with the Social Security Administration where we 
helped negotiate that, it is a continuing dialog between the super- 
visor and the employee through the whole period of time, so at the 
time the pass-fail is due, it is well-known of what the situation is, 
and the person is deserving of what they get. And that is some- 
thing that the employees like and the managers like, and it is 
working. But as President Tobias said, that is a test; we are experi- 
menting with it, because the present system doesn’t work. 

One of the problems with the five-tier system and the present 
system is the fact that you have ways of rewarding a Federal em- 
ployee, and I know there was a lot of comment about being able 
to reward the good performers. You have cash awards that are 
available, outstanding performance evaluations, superior perform- 
ance evaluations, within-grade increases that you can reward Fed- 
eral employees with. 

The problem is very often, most often, there is a quota put on 
that. You tell this unit you can only have one outstanding, you can 
only have one sustained superior, and so the other employees that 
perform just as well don’t get rewarded, but that one employee, I 
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pick you this year, I may pick you 3 years in a row — because I like 
you, not necessarily that you are performing any better than any- 
body else. 

lliose are some of the problems that we have with the present 
system and the system that is being proposed. Unless there is bar- 
gaining, unless there is an opportunity for the employees who are 
complaining about the poor performers who have an opportunity to 
fix that situation, there is going to be a continuation of the current 
problem. 

Let us bargain what needs to be done in order to give the em- 
ployees a proper performance evaluation and there won’t be any 
poor performers, except where management just simply does not 
have the will to take the necessary action that they must take. 

Mr. Cummings. This is the last question. This thing about drugs, 
I tell you, I mean, I spend a lot of my time on drugs, because I live 
in a community 

Mr. Harnage. Be careful how you say that now. 

Mr. Cummings. That’s a good one. You got me that time. 

No, fighting this whole drug problem — thank you, and I could see 
it in the Washington Post tomorrow morning. But fighting this 
whole drug problem, and drugs in the workplace is a major, major 
issue. I dealt with it in the Maryland legislature because I had the 
Workman’s Compensation Committee, and we just passed a piece 
of legislation under the House with regard to workplace drug treat- 
ment and that kind of thing, and it got an almost unanimous vote 
from the House. The whole issue of saying to a person, you will not 
have a job if you are convicted of possession — and I am sure you 
all are familiar with the provision. You know, on the one hand, you 
want to make sure that you don’t have people on drugs working in 
the workplace, because it makes it bad for everybody. I don’t care 
how you look at it, you have got dangerous situations. But on the 
other hand, this is the issue of whether you are treating it as a dis- 
ease or even treating it as something that needs some kind of med- 
ical attention. I was just wondering how you all felt about this 
whole thing of saying to a person, conviction, no job. 

Mr. Harnage. Well, this is one area, concerning the drugs, that 
I would agree with the previous panel, with the representative 
from the Cato Institute. I think it goes too far. First, understand, 
I have absolutely no use for or patience for anybody using drugs 
and, particularly, selling drugs. I think it is a horrendous offense 
and should not be tolerated. 

But it goes a little bit too far when it says, even where a person 
has been rehabilitated and this occurred 20 years ago, they are 
barred for life, even though they are an outstanding citizen now 
and may very well be the No. 1 person that promotes not to abuse 
drugs, not to use drugs. 

Very often one of the best teachers with alcohol abuse is a re- 
formed alcoholic, and so just because somebody 20 years ago was 
convicted of a minor offense, it doesn’t say major, but a minor of- 
fense in drug activity, I think is a little bit harsh. 

I will give you an example of why I consider that. We also have 
a provision — not in this bill, but in other legislation that has al- 
ready been enacted — dealing with domestic abuse, spousal abuse, 
where a person cannot carry a gun who has been convicted, and 
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that law was retroactive. So we have a particular individual who 
some 12 years ago in a domestic dispute pleaded nolo contendere. 
Immediately following that, they had a divorce and parted ways 
long ago, and he has been an outstanding employee for 12 years 
now with the Federal Grovemment, but because he pleaded nolo 
contendere on that, he is going to be fired; it has nothing to do with 
his job performance. And I can see that happening in the area of 
drugs. 

But understand, as I said, I have absolutely no use for those that 
use drugs or for those particularly that sell drugs, and the reason 
I was so quick to correct you on your comment just now is, I cam 
remember a time when Nancy Reagan was visiting a McDonald’s 
and part of it was reaching out to the young people about, you 
know, “Say no to drugs,” and on the television when they started 
interviewing, she said, “I am here for the drugs.” And I have never 
forgotten that. 

Mr. Cummings. Well, thank you very much. I really appreciate 
that, I really do. You were quick, too. 

Does anybody else have any comments? 

Mr. Tobias. Well, I think that the lan^age that is under consid- 
eration is really more symbol than substance in the sense that 
there was much made of drug testing of Federal employees, and so 
Federal employees were drug tested and the incidence of drug use 
in the Federal Government, either from those who were applying 
for jobs or those who were on the jobs, was minuscule. And sever^ 
GAO reports have shown that the amount of dollars spent — I can’t 
remember the numbers, but it is huge in terms of the number of 
people who were identified as using drugs in the Federal Govern- 
ment. 

So this is my view: among the Federal work force, which is an 
older work force, for the most part, it is not the prime group of peo- 
ple who are, you know, candidates for drug use. And all of the 
other evidence that has accumulated since we have had this drug 
testing, I think this is an issue that really doesn’t apply to the Fed- 
eral work force and ought not be enacted, because there is no sub- 
stantive reason for having it in the first instance. 

Mr. Cummings. Thank you. 

Mr. Pearman. In the FAA, this is a safety-related job; we do test 
extensively, and we do random drug testing in order to be able to 
secure and reassure the flying public that we have no drug abuse 
in the system. But it does provide for, if a person has — shows up 
on a positive, then they are given one chance for rehabilitation. 
And we do alcohol testing as well as drug testing, separate and 
apart from, and if one has been found to be an abuser of either 
drugs or alcohol, they are given that opportunity for rehabilitation. 

So I think that is the accountability that we are looking for in 
order to make sure that we don’t go in and adversely affect our em- 
ployees with something that is a correctable problem. But by the 
same token, if they are caught on the second time around, there 
are no questions asked. They are out the door. 

Mr. Cummings. I agree with Mr. Hamage. I mean, drugs are a 
major problem. I see the devastation. I see it every day, every day 
when I go home to the area that I live in. And I also know about 
the workplace problems. 
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I mean, when you talk about FAA — I just think that we have 
to — I like that kind of an approach and that is pretty much what 
we tried to do in Maryland, to give people an opportunity to get 
themselves together; and then if they didn’t do what was necessary 
to do that, then they had major, major problems. 

I guess the sad part about it is that, although in the Federal 
Government, it may be minuscule, I think drugs — ^they are having 
their impact on a lot of people and a lot of families, and a lot of 
workplaces. 

I just want you to know, I am going to have to go to another 
meeting, but I wanted to thank you all for your testimony; and all 
the other witnesses that might still be here, I want to thank you. 

Mr. Mica. Thank you. Mrs. Morelia. 

Mrs. Morella. I think I am the wind-up, having been here the 
entire time. I must be, Mr. Chairman, and I wanted to be, because 
it is a very important bill that we have before us in draft form. I 
also particularly wanted to hear this panel because, quite frankly, 
you represent the people who will be affected by this legislation, 
and you represent a majority of them. 

Also, you have had the opportunity to listen to the other panel- 
ists, so now coming at the end, you can do some summation. 

In the draft, I recognize there are some parts you like, some 
parts you don’t like. But I am going to ask you if you will prioritize, 
prioritize in terms of what is the most important element or ele- 
ments in this bill that you feel must be passed, should be passed? 

Following that, I am going to ask you obviously the most egre- 
gious — and I think I have an idea already what that is going to be, 
the most egregious. Much of this is reflected in your testimony, but 
again, in trying to single out what we must make sure we grasp 
as we go through this draft and decide what to reject, what abso- 
lutely must be part of it, just sort of what is important to your peo- 
ple. 

Do you want to start off, Mr. Hamage? 

Mr. Harnage. Well, I am sitting here thinking; and since we 
weren’t the ones that are moving this legislation, I am not too sure 
any of it is something I would say that is needed. But the part that 
I probably have the least problem with is the part on the TSP 
which, as with Mr. Cummings, I really appreciate the work that 
you do for Federal employees, and you are a champion for Federal 
employees. 

My concern on the TSP, of course, we expressed in our testimony 
is that it not take away from the CSKA benefits. We wouldn’t be 
having this discussion — I was thinking about that a while ago 
when I was hearing the other panel testify about the TSP and all 
and how we ought to be doing that 100 percent, we wouldn’t be 
having that conversation if this was the late 1970’s or early 1980’s. 

The fact that we have got a veiy good economy going right now 
and the stock market is doing fine, the TSP Program is doing out- 
standing that they all participate in is the reason we are having 
most of that discussion. If it was a bad market, I don’t think it 
would even be happening. And that would be one of our fears, if 
you take the money out of the CSKA trust fund and put it in the 
TSP and the market goes sour, people that are still in the program 
shouldn’t lose from that standpoint. 
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Other than that, though, some little minor tweak in that, we 
would he glad to work with you on, but that would be the one I 
guess would be the least problem in the package. 

Mrs. Morella. The greatest problem? 

Mr. Harnage. Well, please understand that the objections that 
I raised on all the issues that we opposed are very strong objec- 
tions, and I in no way would be willing to say if the official time 
problem goes away, then the rest is not — ^that wouldn’t be the case, 
because the next one would just move up, and it would become the 
most egregious. 

But of course that is the one that I least understand. And I did 
have the benefit of listening to the second panel — I didn’t listen to 
the first panel — and I am glad to hear that you recognize, and I 
am sure the whole panel does, but I heard the previous panel talk 
about what is good for the Federal employee, what is wanted by 
the Federal employee and what is needed by the Federal employee; 
and I just want to make sure that everybody understands our roles 
here. 

The previous panel represented corporate America; we represent 
the workers, this panel. They tell us what they want and what they 
need, and we seek to find what is best for them. 

So the official time is something I don’t understand, and that is 
one of the reasons I want to continue the dialog with this commit- 
tee, and in particular, with the chairman. It just seems to be noth- 
ing but, as I said in my testimony, union busting, it is not nec- 
essarily doing anything for the taxpayer. But you can wave that 
price tag out there certainly and get the taxpayer interested in it; 
just as with an 3 rthing you put before them, if it is not the whole 
truth, they can draw the wrong conclusions. 

Mrs. Morella. It would seem to me it was recently that we had 
a hearing on this, and then I checked with staff and they said it 
was back in 1996, but I do remember that we did have a hearing 
and not everybody had the benefit of listening to the testimony. 
But it was very informative. 

Mr. Tobias? I know you haven’t seen the specific draft. 

Mr. Tobias. Well, I guess I echo what President Hamage said 
with respect to the TSP. I am most concerned actually, I think, 
with the unexplained CSRS change that is mentioned in this — 
mentioned in the material that we received, because it is so un- 
clear, but if the CSRS changes were to lead to a combination of, 
or actually the elimination of a defined benefit or a combination of 
defined benefit in a thrift savings program, it would eliminate the 
reason for the CSRS being in existence at all. And employees who 
want to get out of the CSRS are going to have that option. Con- 
gress provided them that option beginning on July 1. 

I am also very concerned about the administrative time usage, 
because as Chairman Mica mentioned. Congress has an interest in 
knowing the amount of time that is used, and I can understand 
that. But the issue isn’t the amount of time, at least in my view; 
the issue is, how is that time utilized? 

That is really the issue. Gathering the data on the amount really 
tells you nothing. It tells you nothing. It is just like, so what? I 
mean, you know how many FTE’s are out there because you appro- 
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priate the money to hire the FTE’s; you know there are 1.9 million 
Federal employees. 

So the issue of how much time is union time has to be connected 
to the contribution that time makes to achieving the mission of the 
agency. I don’t notice anybody who has focused on that issue, and 
it seems to me that that is the critical issue, not just the amount 
of time used. 

Mrs. Morella. Performance-benefit kind of ratio which is what 
came out in that hearing, and maybe we need to do it again. 

Mr. Schmidt. Well, I think the toughest effort for NFFE is the 
collective bargaining in tandem with the increased management 
flexibility. As President Hamage stated, we were not involved in 
the draft of these proposals, and we can only sit here and respond 
by helping to shape what our ideas are. We must strongly oppose, 
though, the Hatch Act sanctions and also any limit on official time. 

Again, I have sat here the whole morning and part of this after- 
noon and heard responses about what the taxpayers want. I would 
like to remind you all that we are taxpayers, too; and we are con- 
cerned about how taxes are being spent, and we feel official time 
is a proper way to spend our tax money. So I thank you very much. 

Mrs. Morella. We are also. We are Federal employees, and we 
are taxpayers too. 

No, I understand. I wonder about the Hatch Act sanction. I ques- 
tioned it at first when I saw it, but I mean, what is wrong with 
it? Incidentally, I was one of the sponsors when I was first elected, 
consistently until I went to the White House to sim the Hatch Act 
reform, so I believe very much that Federal employees should be 
able to engage in the political arena away from the job. 

But the Hatch Act sanctions, what is wrong with that? If some- 
body had committed a violation and then just immediately left and 
went into the private sector? 

Mr. Schmidt. But to penadize somebody for something that has 
occurred prior to it being — ^well, prior to coming out and coming 
after them after they leave Federal employment is like saying if 
you have done something wrong elsewhere, the employer can come 
after you and charge you with wrongdoings after you leave that fa- 
cility. 

Mrs. Morella. Except you have a responsibility to obey the law. 

Well, I will keep an open mind. It is something I really hadn’t 
dwelt on, but when I heard about it, it just seemed to have a kind 
of logic to it. And I would be happy to listen to what all of you have 
to say, or you can submit it to us, section by section, as you go 
through the draft proposal. 

Mr. Pearman. 

Mr. Pearman. We would like to thank you for offering that TSP 
as a part of this package, because we fully support that. The over- 
time that is offered, and has been included from Congressman 
Davis’ legislation, we are very happy about that. And the RIF and 
the MSPB appeal back to the FAA, they are the three most impor- 
tant things we would like to see reimplemented. 

At this point, no to the retirement. And that, of course, supports 
what we have reiterated in our testimony: the demo on benefits, 
eliminating the MSPB for other agencies, and the position to elimi- 
nate the official time. 
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On official time, we have seen in the FAA that has gone a long 
way in order to promote the partnership between management and 
the union, and that has been quality time that has been, I think, 
very beneficial to both the union and management. And to elimi- 
nate the official time, I think, would dilute that relationship. It has 
been very, very successful, in our opinion, in this implementation. 
So I would hate at all costs to see that done away with. 

Mrs. Morella. I tend to agree with you on it. I want to thank 
you also for your specific suggestions with regard to FAA and its 
exemption from MSPB and RIFs. 

You raised some very important points, so 1 do hope that you will 
all make sure you are involved in this process, because we would 
like to see some good legislation come out of this subcommittee and 
committee and House and Senate. I thank you. 

Thank you, Mr. Chairman. 

Mr. Mica. Thank you, Mrs. Morella. Now, is someone opposed to 
the 401(d) for political appointees? 

Mrs. Morella. The Sessions bill. 

Mr. Harnage. I don’t strongly oppose it. 

Mr. Tobias. I could live with that. 

Mr. Mica. Well, we heard Mr. Just-Buddy and what has hap- 
pened. These people get in and then they want to convert and 
sometimes do convert into career. We view them as a necessary 
arm of the Presidency; to implement his policy. But we are finding 
more and more instances where I am getting requests from folks 
for some option out into different portable retirement programs. 

Again, we had a meeting with the President’s new IRS Commis- 
sioner, trying to work through — ^and this affects you, Mr. Tobias, to 
a large degree — how many folks they bring in under these new 
terms. And one of the items under discussion is, we can’t get these 
folks to come out of the private sector to help us, even for a short 
period of time, without some additional flexibility. 

So we are seeing more and more of this. And, as chairman, I 
mean almost every appropriations bill, or some agency is coming to 
me almost every day saying, well, I can’t get these folks because 
we are locked in to this. So I think we are going to face that and 
contend with it. 

As I said, I feel a little bit like a referee in a match here, and 
I have many Members who are not on this panel who have propos- 
als that deal with civil service. We have the members on the panel 
who have their priority items. Nobody is here to do anything to 
hurt Federal employees. I think there is a common bond among all 
the proposals to actually enhance the standing, benefits, and the 
opportunities for Federal employment and Federal employees and 
to make the system work, but we have a short window. 

There will be items that will pass and will get the President’s 
signature; some of them may be contained in an omnibus bill; some 
may be riders on other must-pass legislation. But I do welcome all 
of the employees’ groups. It is true that you, as opposed to the 
other panels, do represent our Federal work force and employees 
and managers, and we value your input. In fact, I solicit your lan- 
guage and specific recommendations of remedies for the problems 
that have been discussed or outlined here. I am not concerned with 
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any pride of authorship or language, so you can be as much a part 
of the process or outside the process as you would like. 

But, in fact, some things will move forward here by virtue of 
powers much greater than my lowly standing as chairman and sta- 
tion in life as chair of this Civil Service Subcommittee. 

Mr. Tobias. We are never going to accept that. Chairman Mica. 
We will never accept that kind of a statement. 

Mr. Mica. As Mr. Just-Buddy said, I don’t consider myself au- 
gust in any respect. 

But I also want you to know, gentlemen — Mr. Pearman, Mr. 
Schmidt, Mr. Hamage — this is your first time testifying. You will 
find very few chairs in the House of Representatives that can time 
their committee meeting to coincide with a bell for a number of 
votes that will proceed. 

I do want to thank you, welcome the new participants, and hope 
you will consider yourself as full participants. Fortunately we have 
also had Mr. Tobias return. 

Mr. Tobias. And it is always a pleasure. 

Mr. Mica. He is certainly a veteran and does a great job rep- 
resenting his folks. 

Mr. Harnage. Mr. Chairman, if I might just make 

Mr. Mica. Remember, I get the last word. 

Mr. Harnage. Right, but I wanted to make an observation for 
you. 

I was really moved by Mr. Just-Buddy’s testimony, and I’m sure 
everybody that heard it was, and I really appreciate you giving him 
that opportunity. I did not know who he was until today. But the 
fix he is looking for is not necessarily the fix he is going to get. 

I have met with the Department of Agriculture twice this year, 
one time with the Secretary concerning the politicization of that de- 
partment, where people are being moved from non-Federal jobs 
into Federal jobs and then their seniority counting from their pre- 
vious job in a RIF, reduction in force, which could have just as se- 
verely affected him. 

But we have a problem in the Federal sector where the 0PM has 
given the agencies the authority to go to an outside list on any po- 
sition that they are advertising for employment. The fact that they 
went out and selected a political appointee could very well be hap- 
penstance. They could have gone to a State employee, they could 
have gone to a county employee, who are also political appointees, 
and selected them over him as well, or somebody totally unrelated. 

So the fix he is looking for is not going necessarily to take care 
of every problem that can be faced. 

Mr. Mica. Well, I thank you for your comment, and he does rep- 
resent the Federal work force. He had contacted us. As most of you 
who have dealt with me in the last 40 months know, someone re- 
quests and wants to appear and be a part of this, I do keep a very 
open process. We probably should have more Federal independent 
employees come forward to cite their case; maybe they do not have 
the exact solution, but it is your responsibility as representatives 
of the employees and our responsibility as representatives of the 
people to find real solutions to their problems, whether it be on his 
specific issues or others that have been brought before us. I think 
we all can work together in the future to meet that obligation. 
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So there being no further business before the Civil Service Sub- 
committee, I again thank our witnesses, both those who are 
empaneled and remaining, and the others who have been before us 
today. 

I will announce, too, that we will have a meeting in July, and 
it will probably not be a public meeting, but advise the minority 
that one of the issues that I did not mention at the beginning, that 
we have tried to address in hesirings, is discrimination in the Fed- 
eral work force and Federal workplace. We have held a number of 
sessions with some of the agencies, both in public and in private, 
and we will have another meeting at a mutually agreeable time to 
get a report from those agencies that have not met what we con- 
sider acceptable standards for dealing with discrimination in their 
various agencies. 

So we will put you on notice for that, and we will also continue 
to address the problem of discrimination in the Federal work force 
both publicly and also privately with the agencies. 

There being no further business before the subcommittee, this 
meeting is adjourned. 

[Whereupon, at 2:36 p.m., the subcommittee was adjourned.] 

[Additional information submitted for the hearing record follows:] 
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Pension LiBERAnoN 

A Proactive Solution for the Nation's FuhUcPtn^n Systems 
EXECUTIVE SUMMAflY 


Over the past 20 years, the private sector has shifted 
dramatically toward ‘‘defined contribution’* pension 
prc^rams, while the public sector has remained tied 
to old-fashion "defined benefit** plans. 

TWO RETIREMENT PLAN MODELS 

Under a traditional defined benefit plan, workers 
are promised a specific benefit amount for each 
month in retirement. In contrast, under a defined 
contribution plan, the employer simply contributes 
a ^lecified percentage of the worker’s salary to an 
incUvidual investment account for the worker The 
worker is permitted to direct the investment of the 
funds, with the resulting retirement benefit being 
the accrued value of the investments. 

ADVANTAGES OF DEFINED 
CONTRIBUTION PLANS 

Public defined contribution plans offer valuable ad- 
vantages for both workers and taiqiayers. 

ADVANTAGES TO WORKERS 

Portability V^kers can simply take their accu- 
mulated funds with them when they change jobs. 

Immediate Vestiiig — In a pure defined contribu- 
tion plan, the employer’s contributions to the indi- 
vidual account become the full property of the 
worker upem payment. 

Personal Omtrol — In the defined contribution 
plan, the retirement funds fen each weaker are un- 
der the control of the worker in their own individual 
accounts. Wooers can consequently adc^t the in- 
vestment strategies and benefit i^ans that best suit 
their own individual needs and preferences. 

Fair Benefits — Under a traditional defined ben- 
efit plan, the benefits are skewed to favor the longer- 
term and oldest workers. However, a defined cc»- 
tribatkm plan provides fair, undistorted benefits to 


each worker, granting each the full value of the con- 
tributions made for them. 

Hitler Benefits — The defined contribution plan 
includes no limit on the benefits woricers can re- 
edve. Those who achieve strong investment per- 
fcnmance in their individual accounts will receive 
much higher benefits than offered under a standard 
defined benefit plan. 

Freedom of Choke — The defined contribution 
plan maximizes workers’ freedom of choice so that 
they can choose their own investments, investment 
strategies, investment managers, and benefit struc- 
ture. In addilitm, under the proposed reform, cur- 
rent workers can also choose whether they want to 
be in the defined contribution plans or stay in the 
defined benefit plans. 

ADVANTAGES FOR TAXPAYERS 

No Investment Risk — Vi^th the government man- 
aging a common pool of investments under a de- 
fined benefit plan, the taxpayers bear the complete 
tisk of poor investment performance. 

No PcrfHScal Risk — With the government ^city- 
ing benefits far into the future, as under defined ben- 
efit plans, there is always a strong dan^ of politi- 
cal giveaways by shml-rigbted politicians. More- 
over, a large government investment pool, as under 
a defined benefit (rfan, is always subject to the dan- 
ger of political interference that could raise costs, 
including political favoritism that may influence in- 
vestment policy and take the focus off simply maxi- 
mizing investment returns. 

No Unflboded Liability — The defined contribu- 
tion plan e limin ates the danger of any unfunded li- 
^nJity that taxpayers must cover. 

Greater CoBirol Over Costa — >Mtfa a defined con- 
tribution plan, the government is reqxmsible cmly 
for a specified contributiem eadi year. 
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Rcdvced Costs — Defined benefit plans have large 
administrative costs for the govenunent employer. 
The government must maintain and pay fn* the mao* 
agement of the large common pool of assets. With a 
defined contribution plan^ by contrast, administra- 
tive costs are negligible. The government simply 
pays an amount into eac^ employee’s own account 
as part of payroll processing. The worker takes over 
administration of the account after that, much like 
an !RA ot basic account. 

Improved Employee Recniitmciit — Highly tal- 
ented workers may not be willing to oKiinut to l<Mig- 
term government employment. However, they may 
be willing to work for a state or local government 
for a few years. Tlie defined contribution plan would 
make it easier to reonit sudi w(vkers because it is 
fully portable, and the wcnkers can take the saved 
contributions with them when they leave. 

CRITICISMS OF DEFINED CONTRIBUTION 
PLANS 

UMophistfented Workers — Some believe that 
most workers are too unsophisticated about finan- 
cial matters to handle the responsibility of directing 
their own retirement investments. This underesti- 
mates the capabilities of working people. Neverthe- 
less, the plan can be easily structured to avoid this 
Fuoblem. 

InvcatBeat Rbk — Defined contribution plans shift 
investment risk from the employer to the wocker so 
that a worker’s benefits dqiend entirely on the in- 
vestment performance of his or her retiieinent ac- 
count What is not widely recognized is that while 
defined contributioa plans leave woriters sidiject to 
investment risk, defi^ benefit plans without in- 
fiatkm adjustments leave workers fully subject to 
an unavoidable inflatioo risk that would be devas- 
tating when infiatioo is high. Also, market-based 
mechanisms allow workers to reduce this risk to 
easily managedde levels. 

Sfiriwcs aad Diiahifiy Brnrflli — Some argue 
that defined contributioQ plans do not inctede sur- 
vivoaanddtsafaUiiybeaefits.flowevcc,definedoaii- 
tributiott plans can be aliuchired m match any ben- 
efits offish by defined benefit plans. 


Thuuition Issues — Some argue that the transition 
to a defined contribution plan will be costly. How- 
ever, if the defined benefit plan is fully funded, then 
it will have the money to pay the departing workers 
saved in its common trust fund. Moreover, experi- 
ence riiows that those who leave defined benefit 
plans to take a defined contribution c^ion are pri- 
marily the shorter term and younger woikers with 
little in accumulated funds in the defined benefit 
plan. 

REFORM PIANS 

Michi^B — Governor John Engler proposed a de- 
fined contribution reform plan for state wmkers on 
November 7, 1996. The legislature passed it by the 
end of the year. It is now considered one of the 
Governor’s major accomplishments. 

CalifbniB — The reform process in California be- 
gan with legislation pr<^>o^ in 1996. The proposal 
passed the Assembly by a 43 to 29 margin, but was 
killed by special interests in the Senate. Current leg- 
islation seeks to fully implement the reform at a 
slower pace. 

Ocher States — Defined omtribution |4ans for lo- 
cal govcmmcni workers have proliferated in Colo- 
rado, Florida, Michigan and Texas. Studies are un- 
der way in nine other states and legislation to ex- 
pand defined oootributicHi plans is under consider- 
atton in 20 states. 

INTRODUCTION 

Over the past 20 years, the private sector has 
shifted dramatically toward **defised oontribufion” 
penstoD programs, where the employer pays a speci- 
fied amount into a pascHud investment account for 
the worker and the benefits equal those accumulated 
funds plus any returns oo the investment The num- 
ber of ^ivate sector employees in such plans soared 
from 11 millioD in 1975 to 43 millkm in 1995, an 
increase of about 300 percent Cemfrast that wifii 
the st^natko of private defined benefit plans, when 
the enqiloycr promises a qiecified retiiemeiit ben- 
efit and saves and invests the funds in a oommou 
investmcal pool to finance those benefits. Frixn 1975 
to 1995, the Dumber of private sector emfdc^ees in 
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such plans grew by less than 10 percent, from 33 
million to 36 million. Most private sectcv employ^ 
ees with pensions axe in fact now to defined contri- 
bution plans. Yet, in the (Hiblic sector, government 
employees remain overwhelmingly tied to old-fash- 
ion defined benefit plans. In 1994, 91 percent of 
public sector employees were in such plans, which 
was little change from the 93 percent that were in 
defined benefit plans in 1987. Ihe f»oportion of 
public employees in defined contribution plans has 
remained stable at 9 percent over the years.* 

The time has come for the public sector to join 
the private sector in reaping the advanU^es of de- 
fined contribution plans. This would benefit both 
public employees and taxpayers. 

For workers, the defined contribution plan is fully 
portable, as they can take the funds paid into their 
accounts wherever they go. Those who work for a 
few years in the puUic sector and then move on, as 
most now do, would not lose all of their employer 
pension contributions, as with typical defined ben- 
efit plans. Moreover, the funds are under the con- 
trol of each worker. They do not have to worry about 
politicians mishandling the funds, diarging taxpay- 
ers for unfunded liabilities, or cutting their benefits. 
Indeed, through mutual funds, annuities and the like, 
even the longer-term workers would likely earn 
higher benefits than promised in defined benefit 
plans. Overall, such reform gives workers broad 
freedom of choice and control. 

For taxpayers, the defined contribution plan 
avoids the risks of having government bureaucrats 
invest huge pools of retirement funds. Instead, the 
government’s expenses are fixed as a percentage of 
the payroll each year, with no investment risk or 
danger of unfunded liabilities. This promotes cer- 
tainty and stability in budgeting. In addition, the 
simple defined contribution plan saves large 
amounts in administrative costs, and possibly fund- 
ing costs as well. At the same time, because of the 
many benefits of defined contributiem plans for 
workers, such plans will help public employers re- 
cruit the best employees. 

Because of these overwhelming advant^es, a leg- 
islative trend is developing in the states in favor of 
defined contribution plans for public employees. 
Michigan has recently adopted a plan creating a de- 
fined contributiem option for all of its woikers. Cali- 
fornia has adopted legislation for such an option 
for some of its workers, with more bills pending. 
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Additional legislation is pending in at least 20 states. 

This report will analyze these (woposals and as- 
sorted issues. It will first describe the typical struc- 
ture and features of defined benefit and defined con- 
tribution plans. It will then describe the benefits of 
defined contributioo plans and the criticisms. It will 
i^xt discuss the recent reform efforts in Michigan 
and California, and Imefly note developments in 
other states. 

TWO RETIREMENT PLAN MODELS 

Under a traditional defined benefit plan, workers 
are promised a specific benefit amount for each 
memth in retirement.The government employer pays 
retirement contributions into a common investment 
pool for all covered workers. The workers may be 
required to make some contribution as well. The 
government employer then invests the funds in the 
common pool, which are used to pay promised ben- 
efits in retirement. 

The benefits are usually subject to a “vesting” re- 
quirement, which provides that the employee must 
work a minimum number of years to receive ben- 
efits. Typically, the minimum is 10 years. If the 
worker leaves for another employer before satisfy- 
ing the minimum vesting requirement, then the 
worker loses any claim to the employer’s contribu- 
tions to a retirement pension payout. Tfre worker 
typically gets back only contributions personally 
made to the common pool, plus a nominal amount 
of interest. 

A formula usually determines the benefit amount 
at retirement by multiplying some percentage, such 
as 1 to 2 percent, times the number of years of ser- 
vice for the employer, times the worker’s final sal- 
ary, or average of three highest years of salary. For 
example, su|^x>se an employee works 30 years for a 
government employer and then retires with a final 
salary of $50,000. If the percentage factor is 1 per- 
<»nt, then the annual retirement benefit is 1 percent 
times 30 times $50,000, or $ 15,000. Investment per- 
formance, contribution rates and overhead expenses 
have no impact on the pension payout in a defined 
benefit plan. 

While the employee’s benefit is specified in ad- 
vance under the defined benefit plan, the employer ’s 
cost of funding the plan is highly uncertain. The 
employer must contribute enough each year so that, 
with investment returns, the saved funds will be suf- 
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fident to finaaoe the pfCMniscd boMfiis. But windier 
the contributions will be suffident depends on a wide 
range of factocs that vaiy over time. Hiese iadude 
life e]q)ectancy, the growth in future eamii^ in- 
vestment performance, inflatioo and other factors. 
If the amount saved in die cothdoo investment pod 
foils below the level necessary to fund future prom- 
ised benefits, the diortfiUl is called ui ^‘unfunded 
liability. "This unfunded liability then has to be cov- 
ered by taiqiayers dirough hi^ier contributions fnxn 
die ^neral fund. 

Under a defined contributkMt fdan, the employer 
simply contributes a ^wdfied pMoentage of the 
woriter’s salary, t^cally 7 to 10 percent, to an in- 
dividual investment account fcM* the weaker. The 
woricer may be required to make a contribution as 
weH, periiaps 3 percent of his or her salary. The 
wc^cer then directs investment of the funds over 
the years, within certain limits. The worker *s retiie- 
ment benefit is then the accrued value of the invest- 
ments. 

The employer’s contribudMis under this |dan are 
typically not subject to vesting requiremems. The 
cotttribudons become the property of die worker 
whMi paid into the account Because the worictf ’s 
benefits equal the accrued value of the invested 
funds, there is no possibility of an unfiuided liabil- 
ity. The employ<u'’s costs under diese |dans are fixed 
and certain, providing predictable budgeting to the 
govenunent aiqdoyer. Yet die oiifdc^ee’s ultimate 
benefit is not fixed in advance. 

As previously noted, dinned benefit pUuu cover 
91 percent of state and local public workers, com- 
pu^ with 9 percent covered by defined oontribu- 
ti<Mi plus. Redremut funds h^ by ptMic sector 
defined benefit plans total hbout $1.6 trilUoa, com- 
pared with $20 to 2S bUUon held by public sector 
defined comribudon i^ans. 

ADVANTAGES OF DERNB) 
CONTfSBUnON PLANS 

As compared to public defined benefit plaos, de- 
fined condibutioo |daos offer valutfile advantages 
for both workers and taxpayers. 

ADVA/mCESTOWOmMS 

Pnrtihmy — The most obvious advantage of de- 
fined contribution plans for workers is poitabifity. 


Since contributions are paid directly into individual 
accounts for each worker, like separate bank ac- 
counts, workers cu simply take their accumulated 
funds with them wbu fiiey change jobs. As a re- 
sult, workers get to keep the full past contributions 
made oa their behalf and their full acaued benefits. 
In a defined benefit plu, by contrast, the contribu- 
tions for each wwker are in a common pool where 
each worker's share is not separately identified. If a 
wOTko* leaves before satining the extensive vest- 
ing requirement of 10 years or so, the worker loses 
all past employer contributkms ud may Udte only 
his or her own contribution plus minimal interest. 
But even after vesdi^ the worker still does not have 
portability in a defiiicd benefit |^u. Wcxkers cu- 
not take accumulated employer contributi<Mis with 
them to their next job. Workers cu only receive 
future retirement benefits, calculated under formu- 
las designed to benefit longer-term worlrers at the 
oxptoat of shoitn-term workms. Moreover, even 
to receive these benefits, dqiarting workos cannot 
take their own past cootributtons to the retirement 
pUn either. If the worker withdraws his or her own 
coftiributions even after vesting, the worker will lose 
all retironem benefits and omsequently all claims 
to the past contributions frmn the employe. 

I mme i Hatf Vwttog — lo a pure defined oontribu- 
tioa plan, the employei’a oontributioas to the indi- 
vidual account become the full property of the 
worker upon paymeiit. As a result, the worker en- 
joys imme d i a t e vestiiig of employer letjrementcou- 
tiibutioiis. This greatly beiKfits the majority of stale 
and local govermncBt workers who are not going to 
stay with one employer for the rest of their careers. 

lo a typical defioed beoefit plan, by coolrast, the 
employer coulributioas are agaio kept by the gov- 
cmoiciit in a coatmoo pool, and the srarker’s rights 
to Ihera typically veal orily after long periods of time, 
typically 10 years. As a result, most workers lose 
out, since most remain with one slate or local em- 
ployer for less than 10 years. For example, in Cali- 
fornia 70 percent of stale and local workers lose all 
employer rcliicmenl cootributhms because they stay 
whh one en^rloyer for less than 10 years, and con- 
sequently biU lo meet the 10-yesr vesting lequire- 
rnenL Moreover, even wcrfcers who stay longw never 
get lo take employer oanlrihulKMS with them when 
they leave, and their ultimate leliiemeal benefits 
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only reflect the full benefit of the employer contri- 
butions when they have woriced well beyond 10 years. 

Personal Control — In the defined contribution 
plan, the retirement funds for each worker are un- 
der the control of the worker in their own individual 
accounts. Workers can consequently adopt the in- 
vestment strategies and benefit plans that best suit 
their own individual needs and preferences. As a 
result, they may well end up with higher benefits 
than under a traditional defined benefit plan. More- 
over, under the defined contribution plan they donU 
have to worry about politicians taking away ben- 
efits or bureaucrats mishandling funds and losing 
or squandering their retirement assets. 

Fair Benefits — Under a traditional defined ben- 
efit plan, the benefits are skewed to favor the l<xiger- 
term and oldest workers over others in at least three 
ways. First, the vesting requirements eliminate ben- 
efits for those working less than 10 years, with the 
funds then devoted to the longest-terro workers. Sec- 
ond, the benefits are a percent^e of final salary, 
which tends to be much higher fcv those who have 
worked for the employer the longest, or for older 
workers. 

Third, granting the same percentage of final sal- 
ary for each year worked (1 to 2 percent) does not 
grant the full benefit of the contributions fat younger 
workers who remain employed for several years, 
then leave. For example, take a worker who enters 
government employment at age 22, works for 15 
years, and then leaves for a private sector job. Un- 
der a traditional defined benefit plan, the weaker 
will qualify for benefits at retirement. But the worker 
will only receive the same 1 to 2 percent of final 
salary for each year worked as other workers under 
the benefit formula. Yet, the contributions made for 
the worker during employment continued to earn 
inve^ment returns for many years after employment 
was terminated. The worker, however, receives no 
benefit from these additional investment returns. 

Indeed, contrast this younger wc^er with an older 
worker who enters government employment at age 
50 and continues to work there for 15 years, retiring 
at age 65. The contributions for this worker earned 
investment returns for far fewer years than those 
for the younger worker. Yet, this worker will get the 
same 1 to 2 percent of final salary for each year 


wenked as the younger worker. If the older worker’s 
salary was higher, as is likely, he or she will actually 
get more benefits in retirement than the younger 
worker, even though the contributions for the 
younger worirer earning returns fcH* many mme years 
would have accumulated to much more by retire- 
ment The younger workers are consequently de- 
nied the full benefit of their contributions, which 
are redistributed in large measure to others. 

None of these distortions occur in a standard de- 
fined contribution plan. The contributions to the 
worker’s account immediately vest as the property 
of the worker, so the worker gets to keep those full 
contributions in any event. The worker also gets to 
keep the full returns earned by those contributions 
over the years, rather than leaving them to others 
based on a calculated percentage of final salary. The 
defined ccmtribulion plan ctmsequently provides fair, 
undistofted benefits to each worker, granting each 
the full value of the contributions made for them. . 

Higher Bcaefits — The defined contribution plan 
includes no limit on the benefits workers can re- 
ceive. Those who achieve strong investment per- 
formance in their individual accounts will receive 
substantially higher benefits than offered under a 
standard defined benefit plan. In fact, there is good 
reason to believe that on average workers in defined 
contribution plans will receive substantially higher 
benefits than offered by defined benefit plans, to 
the same or lower contribution rale. 

Those managing the common investment pool for 
a defined benefit plan are investing only to finance 
the targeted benefit levels. Fev career workers, these 
will range from 30 to 80 percent of final salary and 
cluster around 45 to 65 percent.^ The managers will 
not invest more aggressively to achieve higher ben- 
efits, even when that can be done safely. If they do 
attain higher investment returns where legally per- 
missible, the employer will likely reduce contribu- 
tions or withdraw the excess assets. Otherwise, the 
govemroenl emjrfoyer will likely use the funds to 
extend benefit coverage to new politically influen- 
tial interest groups, adding to the long-term costs of 
the program. With benefit levels for existing work- 
ers set by law, better investment performance in a 
defined benefit plan generally cannot be used to pay 
higher benefits to current workers. 

Contributing a standard 10 percent of salary each 
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year to a defined contributioa plao Chat etfDS the full 
standard investment returns available in the market 
will produce hi^r benefits than those targeted un- 
der a typical defined benefit plan. And those who 
would b^fit the most are the kMigest-term w<vkers 
who thought they were getting the most out of the 
skewed benefits of defined benefit plans. 

The average re^ rate of return earned in the stock 
market going back over the last 70 plus years> all 
the way back to 1926, is 8 percent.^ The average 
real rate of return on corporate bonds over that pe- 
riod is 3 percent or more.^ A conservative portfolio 
with half of each would earn 5.5 percent. 

Assume a worker earns around $30,000 per year 
over bis or her career in constant inflation adjusted 
dollars. If 10 percent of that salary is contributed to 
a personal investment account for the worker earn- 
ing a real return of 5.5 percent each year, then after 
40 years that investment account would total 
$432,357, again in constant, inflation adjusted dol- 
lars. (See Table I.) That amount would finance an 
annuity paying about $60,000 per year each year 
for the rest of the worker’s career. Adefined benefit 
plan paying 1.5 percent of final salary for each year 
of work would pay only $18,000 per year. A de- 
fined benefit plan paying 2 percent of final salary 
for each year of work would pay only $24,000 per 
year. So the defined contribution plan would pay 
2^ to 3Vi times the benefits of the defined benefit 
plan. (See Table I.) And the pool of ;noney is avail- 
able upon the employee’s death for his or her chil- 
dren or other heirs. 

A worker earning $40,000 each year would reach 
retirement after 40 years of work with a retirement 
account total of $576,476, again in constant dollars. 
That amount would finance an annuity of $80,000 
per year, compared to*$24,000 to 32,000 for a de- 
fined benefit plan. A worker earning $50,000 each 
year would retire with a fund of $720,595, paying 
about $100,000 per year, compared to $30,000 to 
40,000 for a defined benefit plan. Again, the defined 
contribution benefits are 2Vi to Vh times the defined 
benefit plan payments. (See Table 1.) 

Nyw suppose the •worker retires after only 30 years 
of* work. At a salary of $30,000 per year, the worker 
would retire with a fund of $313,457, which would 
pay about $43,000 per year in benefits compared to 
$13,500 to 18,000 for a defined benefit plan. The 
de^e^ contribution benefits are still 2.4 to 3.2 times 


the defined benefit plan payments (SeeThble !.)71ie 
$40,000 per year woricer would retire after 30 years 
with a fund of $417,942, paying ^xnit $58,000 per 
year in benefits, compared to $18,000 to 24,000 fcv 
the defined benefit plan. The $50,000 per year 
worker would retire after 30 years with a fund of 
$522,428, which would pay about $73,000 per year, 
compared to $22400 to 30,000 in the defined ben- 
efit plan. (See Table I.) Again, the defined contribu- 
tion plan pays 2.4 to 3.2 times the defined benefit 
plan. 

Now suppose the worker’s retirement account 
doesn’t perform as well as others for some reason 
and earns only a 4 percent real return, which is just 
half the average return in the stock market over the 
last 70 years. A $30,000 per year worker would re- 
tire after 40 years of work with a trust fund of al- 
most $300,000. That fund would pay almost $37,000 
per year for the rest of the worker’s life, again all in 
constant, inflation adjusted dollars. The defined ben- 
efit plan would pay $18,000 to 24,000 per year. (See 
Table n.) So the defined contribution plan would 
^11 pay 50 to 100 percent more. 

A $40,000 per year worker would retire after 40 
years with a trust fund of almost $400,000, which 
would pay almost $50,000 per year, compared to 
$24,000 to 32,000 for the defined benefit plan. A 
$50,000 per year worker would retire with a trust 
fund of £dmosl $500,000 paying over $61,000 per 
year, compared to $30,000 to 40,000 for the defined 
benefit plan. (See Table n.) In these cases, the de- 
fined contribution plan again pays 50 to 100 per- 
cent more than the defined benefit plan. 

Now suppose the worker retires after only 30 
years. The $30,000 per year worker would retire with 
a dust fund of about $175,000, paying about $21,000 
per year, compared to $13490 to 18,000 for the de- 
fined benefit plan. The $40,000 per year worker 
would retire with a trust fiind of $233,000 paying 
about $28,000 per year, compared to $18,000 to 
24,000 for the defined benefit plan. The $50,000 
per year worker would retire with a trust fund of 
almost $300,000, paying about $36,000 per year 
ccmipared to $22400 to 30,000 for the defined benr 
efil plan. (See Table 11.) The defined contribution 
benefits are still substantially more than the defined 
benefit plan payments. 

These calculations all assume retirement at the 
standard Social Security retirement age, which is 
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65 today and will rise to 67 over the next 25 years. 
To the extent workers can receive retirement ben- 
erits under the defined benefit plans at earlier ages, 
those plans would do much better compared to the 
defined contribution plans. But such defined ben- 
efit plans also require much higher contribution rates 
than 10 percent of salary, which was used as the 
basis for the defined contribution benefits alone. At 
a minimum, however, these calculations show that 
the longer-term workers would do quite well under 
defined contribution plans, and would quite possi- 
bly receive significantly higher benefits than under 
a typical defined benefit plan. 

Freedom of Choke — Finally, the defined contri- 
bution reform proposals maximize workers’ fiee- 
dcun of choice. Under the defined contribution plans, 
workers can choose their own investments, invest- 
ment strategies and investment managers. They can 
also choose their own benefit structure and vary their 
benefits over time, perhaps leaving more in the ac- 
counts to accumulate further earnings. Current work- 
ers can also choose whether they want to be in the 
defined contribution plans or stay in the defined ben- 
efit plans, and under most proposals this is true for 
future workers as well. The bottom line is that the 
defined contribution reform proposals give work- 
ers maximum freedom of choice and control over 
their own money. 

ADVAPfTAGESFOR TAXPAYERS 

No InvestHNiit Risk — The most obvious advantage 
for taxpayers of a defined ccmtribution (rian is that it 
eliminates investment risk for them. >^th the govern- 
ment managing a ccunmon pool of investment fiinds 
under a defined benefit plan, the tajqrayers bear the 
ccunplete risk of poor investment performance. If such 
poor perfcvmance leaves the pool unable to pay the 
iromised defined benefits, then the taxpayers will have 
to make up the difference from the general fund. 

Under t^ defined contribution plan, however, the 
taxpayers simply make a specific contribution to the 
accounts of the workers each month. The govern- 
ment is then not lirdite for the investment perfor- 
mance of the funds. Vforkers’ benefits equal the ac- 
cumulated value of the frinds plus interest. Taxpay- 
ers, consequently, are not subject to any risk of io- 
vestroent nerf^mance. 


No Political Risk — Defined contribution plans 
eliminate another set of risks that are usually over- 
looked — political risks. \^^th the government ^)eci- 
fying benefit far into the future, as under defined 
benefit plans, there is always a strong danger of po- 
litical giveaways by short-sighted politicians. These 
politicians can |»’omise higher retirement benefits, 
while leaving future officials and taxpayers to pay 
fm them. Under a defined contribution plan, where 
the government does not specify future benefits but 
only makes regular investment contributions, this 
ri^ is eliminated. 

Mweover, a large government investment pool, 
as under a defined benefit plan, is always subject to 
the danger of political interference that could raise 
costs. Political favoritism may influence investment 
pc^cy, prc^biting some investments and forcing the 
fond into others. By taking the focus off of simply 
maximizing investment returns, such political fa- 
voritism will reduce investment returns and increase 
the cost of funding the specified defined benefits. 

Politicians may seek to raid the large, tempting 
investment pool in other ways as well. They may 
seek to withdraw funds f<^ other uses, claiming an 
excess of funds which may be temporary or chi- 
merical. Or they may try to use the frinds for short- 
term added benefits. These actions would again raise 
costs for taxpayers. 

Government management of the funds also cre- 
ates the risk of mishandling of the funds by bureau- 
crats who lack the incentives, competitive pressures 
and expertise of private investment managers. At- 
tempts to insulate the frinds from bureaucratic con- 
trol by contracting out to private investment man- 
agers may not be entirely succes^l. 

Finally, a large government investment pool ae- 
ates the risk for taxpayers of greater government 
control of the private eccmomy. Tlirough such a pool, 
the govenunent ends up owning large shares of pri- 
vate companies. The government also holds a large 
share of investment capital that it can use to impose 
mandates on the private sector. Even where there 
has been a good record of avoiding such abuse in 
the past, the danger is always 4 )resent. 

None of these risks arising frtxn a la^e govern- 
ment investment pool exist in a defined contribu- 
ticm plan where the government does not maintain 
such a pool. 
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No Uoftinded Utility — The defioed contribu- 
tion plan also eliminates the danger of any unfunded 
Utility that must be covered by taxpayers. Under a 
defined benefit plan, any ^oitfall in the common 
investment pool that leaves the pool unable to pay 
the promised benefits must be covered by the tax- 
payers, regardless of the cause of the shortfall. In 
the defined a>ntribution plan, where the government 
does not maintain a common investment pool but 
only pays a specified amount to eadt worker’s indi- 
vidual account each month, there is no possibility 
of an unfunded liability. 

Greater Control Over Costs — The defined con- 
tribution plan also provides the government and tax- 
payers greater control over costs. Costs under a de- 
fined benefit plan, where the government has 
pledged to provide a certain benefit regardless of 
cost, can vary greatly, depending on a wide range of 
factors outside of the government’s control. Retir- 
ees can live longer, greatly increasing costs. More 
woriters may stay with the government employer 
long term, increasing costs. Interest rates or the stodr 
market may dedine, requiring increased contribu- 
tioos to make up the difference. Mth a defined con- 
tribution plan, by oMitrast, the govemmeni is re^n- 
sible only for a specified contribution each year, 
which the government agrees to in negotisdoiu with 
employees. This means in turn greater cotainty and 
inedictability in budgeting. There is no possibility 
that taxpayers will be surmised with a large, unex- 
pected cost that will require increased taxes. 

Reduced Costs — Adefioed cootributioo plan can 
also significttitly reduce costs. Defined benefit plans 
have large administrative costs for the government 
employer, llie government must maintain and pay 
for the management of tiie large common pocd of 
assets. Moreover, federal law imposes many regu- 
latory requirements on such pUos regaidiiig distri- 
bmkm of benefits, eligibUity, actuarial calctUatioos, 
investment polides, etc. Complyuig with and re- 
porting on these requirements significantly adds to 
costs. 

With a defined contribution plan, by contrast, ad- 
mintstiative costs an negligible. The g ov e rnment 
sin^y pnys an amount into each employee’s own 
account as part of payroll processing. The worker 
mkes over adminislratioo of the account after that. 


much like an IRA or basic account. 

Adefined contribution plan may save the govern- 
ment cm funding costs as well. The disoission above 
showed that workers can get high benefits, paying 
even more than their final salaries, with only 10 per- 
^nt of their salary paid into the individual defined 
contribution accounts. Indeed, these benefits can be 
substantially higher than under typical defined ben- 
efit plans. Yet, defined benefit plans typically cost 
more than 10 percent of payroll. >^rith a defined con- 
tribution plan, government employers may be ^le 
to get a better deal for their workers while paying 
less into the plan. 

In California, the state Department of Finance es- 
timated that the defined contribution plan offered 
by Assemblyman Howard Kaloogian would save the 
state’s taxpayers $1,642 per employee each year, 
due to these factors. With well over a million public 
employees, this adds up to a very large benefit for 
taxpayers. 

Improved Employee Recniltment — Finally, be- 
cause of the advantages to employees, defined con- 
tribution plans can help employers attract better em- 
ployees. Highly talented workers may not be will- 
ing to commit to state govemmeni employment 
loog-tenn. But they may be willing to work for a 
state ot local government for a few years. The de- 
fined contribution plan would make it easier to re- 
cruit sudh workers because it is fully portaUe, and 
the workers can take the saved contributions with 
them when they leave. Moreover, these and other 
w(xkers would favor the freedom of choice, per- 
sonal control, and possibly higher benefits that they 
could gel through defioed contribution plans. 

CfVnCISMS OF DERNED 
CONTRIBUTION PLANS 

UNSOPHISTICATED WORKERS 

One of the major critiosms of defined cootribu- 
tioo plans is that most workers are too unsoplusti- 
caled about finandal meters lo handle the reqxMi- 
sibility of directing their own retirement invest- 
meots.Hiis uadeicMiintfes tiie capabilities of work- 
ing people. Nevertheless, the plan can be easily 
structured to avoid this problem. 

As part of ibe plan, the employer can oSer work- 
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ers a preselected list of the major, highly reliable 
mutual funds, complete with their performance 
records. The list can include only highly diversified 
funds likely to achieve the average market returns 
discussed above over the long run. There are hun- 
dreds of such plans in the United States. By picking 
these funds, workers would effectively be picking 
only the investment managers for their accounts. 
These highly sophisticated investment managers 
would then be picking the individual stocks, bonds 
and other investments, not the workers. 

The plan can also offer the workers a list of in- 
vestment managers who have agreed to follow cer- 
tain guidelines in investing the workers’ accounts, 
again calculated to produce a diversified portfolio 
that would likely follow average market returns over 
the long run. Here as well, the worker would be pick- 
ing only the investment manager and that sophisti- 
cated manager would be picking the individual in- 
vestments. 

Workers need not be limited to these options. But 
the availability of these options obviates the prob- 
lem of the unsophisticated worker. 

INVESTMENT RISK 

Probably the main criticism of defined contribu- 
tion plans is that they shift investment risk ffom the 
employer to the worker. In a defined benefit plan, 
the worker receives the specified benefits regard- 
less of investment performance, so the worker bears 
no investment risk. In a defined contribution plan, 
the worker’s benefits depend entirely on the invest- 
ment performance of his or her retirement account, 
so the worker bears the full investment risk. Poor 
investment performance leads directly to lower ben- 
erits. 

What is not widely recognized is that while de- 
fined contribution plans leave workers subject to 
investment risk, defined benefit plans without in- 
flation adjustments leave workers fully subject to 
an unavoidable inflation risk that would be devas- 
tating when inflation is high. As inflation rises, the 
specified benefit in an unadjusted defined benefit 
plan is worth less and less, and there is nothing the 
worker can do to avoid this. Under a defined contri- 
bution plan, by contrast, the worker’s investments 
would rise along with inflation over the tong run, 
providing a real, above-inflation, market rate of re- 
turn. This would tend to keep prospective long-run 
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benefits rising with inflation. 

Also not sufficiently appreciated is that workers 
can fiilly handle the investment risk posed by de- 
fined contribution plans for several reasons. First, 
retirement investments are very long term. Workers 
are not only investing for their entire career, but, 
indeed, for their entire life, as the remaining retire- 
ment fund will continue to be invested to support 
benefits throughout retirement. With such a long- 
term investment horizon, perhaps 60 years or more, 
workers can weather many ups and downs in in- 
vestment performance, with the average return on a 
diversified portfolio very likely over the long run to 
close in on the average long-term market return. 

Second, workers can easily invest in simple, 
widely available, highly diversified pools of stocks, 
bonds and other investments, through mutual funds 
and other vehicles. Such diversified pools will track 
the general market investment returns discussed 
above over the long run. Indeed, with a sufficiently 
broad-based investment pool, the worker would 
basically own a piece of the economy as a whole. If 
the entire economy collapses, state and local gov- 
ernments will not be able to support defined benefit 
plan promises either. 

Third, market investment remms leave a wide mar- 
gin for enor. The calculations above showed that at 
even half the average return earned in the stock mar- 
ket even the longesl-term workers would receive 
much higher benefits through a defined contribu- 
tion investment account than through a typical de- 
fined benefit plan. So a worker’s investments can 
perfoim well below market averages and still main- 
tain adequate retirement suppcMi. 

Wcukers, indeed, may be able to handle this in- 
vestment risk better than stale and local govern- 
ments. For they can do so without all of the politi- 
cal risks discussed above. Finally, where the defined 
contribution plan is offered as an option, workers 
have the free choice of whether or not to accept this 
investment performance risk. Moreover, along with 
the risk, workers receive the greater reward of likely 
higher benefits and the many other benefits already 
discussed. 

SURVIVORS AND DISABIUTY BENEFITS 

Some argue that defined contribution plws do not 
include survivors and disability benefits while de- 
fined benefit plans do. But defined contribution plans 

9 



-Ambhcam Lfiocfljmve Excnangc Counol- 


can be stractured to match any benefits offered by 
defined benefit plans. Funds in the defined oontri* 
button plan can be devoted to purchasing life and 
disability insunutM dtat will fully cover survivors 
and disability benefits. 

TKANSmON ISSUES 

Another a^ment is that the transitton to a defined 
contribution plan will be costly because the gov- 
ernment will have to pay the workers leaving the 
defined benefit plan their share of accumulated funds 
to take to the new plan. But if the defined benefit 
l^an is fiilly fiinded, then it will have the money to 
pay the departing workers saved in its common trust 
fund. If the defined benefit is not fully fiinded, 

then it needs to be in any ewnt, and the government 
will have to bear diat cost anyway. 

Moreover, experience shows that those who leave 
defined benefit plans to take a defined contributiMi 
c^ion are primarily the shwter term and younger 
wcvkers with little in accumulated funds in the de- 
fined benefit plan. As a result, vritile 63 percent of 
the government workers in West Palm Beach, 
Florida, chose the newly offered defined contribu- 
ticNi (rfan, they took with them only 14 percent of 
the assets of the old defined benefit plan. The usete 
of that plan actually continued to increase ihrou^- 
out the transifiem, climbing from $fi0.7 millkm be- 
fore the conversirm to S86.4 millioa aftn Uie con- 
version. Similarly, while 42 percent of the govern- 
ment workers in Oakland County, Michigan, chose 
the new defined contributkm ptan, they took with 
drem only 13 percent of the assets of the old de- 
fined benefit plan. That |dan*s assets continued to 
increase duou^iout the transitioa as well, dimbing 
from $440.4 roiUion before the conversioo to $513.6 
millKMi after the oonverriem. 

REFORMnANS 

MkWgnn — Michigan Governor John Ei^ler pro- 
posed a defined co ntri b u tion reform plan for state 
woricers on November 7, 1996. Hm l^ulature 
passed it by the end of the year, b is now conadered 
one of the Governor’s ma|or aocomptuhinenCs. 

Hie reform provides Chat all new stale employees 
hired after March 31, 1997, and all new phbhc school 
employees hired after July 31, 1997, will be in the 


new defined comributioa (rfan. Current state and pid>- 
lie school employees wiU have an option to join the 
new defined contributkm plan, or they can stay In 
the ciment defined benefit plan. 

Under the defined contrilniticm f^an, the state cem- 
tributes a minimum of 4 percent of the worker’s sal- 
ary to an individual investment account for each 
wmker. The employer will then match voluntary 
{^oyee cemtributions up to an additkmal 3 percent 
of salary, making a total contribution of 10 percent. 
The worker can contribute up to an additional 13 
percent of salary without employer match ^ the 
worker’s duuce. 

The plan includes a vesting feature added to the 
traditional defined contribution model. The em- 
{^oyer contributions are vested SO percent after two 
years, 75 percent after three years and 100 percent 
after four years. Before such vesting, the employer 
contributitm to a worker’s individu^ account mu^ 
be returned if the worker leaves to work for another 
emj^oyer. 

Current emfrfoyees may choose to switch to the 
new defined contribution (4an only during an open 
window in the first four months oi 1996. If they 
make the switch, all past em|rfoyee contributions to 
the defined benefit plan wHl be transferred to the 
defined contribution plan. In addition, for workers 
who are vested in the defined benefit plan, an amoum 
equal to the {wesent value of their accumulated re- 
tirement benefits will be transferred to their defined 
^nlribution account as well. Once a worker 
switches to the defined contrkmtion |rfin, be or she 
cannot later choose to go back to ibe defined ben- 
efit plan. On the other hand, after the four-month 
wimlow in early 1998, workers in the defined ben- 
efit plan can no longer choose to switch to the de- 
fined contribution For current workers wbo 
do switch, their prior service in the old defined ben- 
efit plan is counted toward tire four-year vesting re- 
quirement of the defined contribution plan. 

teveftmeat optkms are structured for wotkets to 
make investug easy for them. First, they can dioose 
from three core investment funds with set percent- 
iles of asset allocations in differenl investmem ar- 
eas, reflecting a range of risk and return variations. 
State Street Global Advisors, tte third party admin- 
istralor for the plan and one of tte laigett pension 
iu¥Tjtmcnt firm in the worU, win maintain tiiese 
three fiinds, choosing the pnrticular tnvestmeals and 
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holding to the preset asset allocation requirements. 

Second) the worker can choose from among 12 
preselected mutual funds considered die best in dieir 
primary investment areas, whether stocks, or bonds, 
or other (nivate investments. Finally, the worker can 
choose a self-directed option which includes the 
dioice of hundreds of mutual funds determined to 
be sound and suitable for retirement investment. 

Workers who leave state employment under the 
defined contribution plan can leave their assets in 
the same structured investment system, or roll them 
over into an individual retirement account (IRA) or 
a retirement plan maintained by their next employer. 

Current workers who switch to the defined at- 
tribution plan will receive the same retiree health 
benefits as under the old defined benefit plan. For 
new workers in the defined contribution plan, the 
state will pay 3 percent of the cost of the health ben- 
efits for each year of service, up to a maximum of 
90 percent. The retiree pays the rest. These benefits 
vest after 10 years of service. Retirees can choose 
any alternative private health plan and direct the state 
premium contribution towards payment of that plan. 
This includes private medical savings account 
(MSA) plans. 

The state’s reform plan provides for no change in 
the benefits of current retirees. Moreover, there will 
be no change in benefits for employees who choose 
to stay in the old defined benefit plan. 

The state Department of Management and Bud- 
get estimates that Michigan will save almost $300 
million in the first year alone because of the new 
defined contribution plan. Yet, the 45 percent of state 
employees and 65 percent of public sdiool employ- 
ees who effectively received no benefits under the 
old plan because they left public employment too 
early will now be able to benefit under the new as- 
tern after only two years, with fully vested benefits 
after only four years. 

In addition to the state, four major counties in 
Michigan have switched to defined contribution 
plans for their workers. These include Oakland 
County, Saginaw County, Washtenaw County and 
Wayne County. The state capital, Lansing, has 
switched as well, and the city of Kalamazoo has a 
partial defined contribution plan. 

California — The reform process in California be- 
gan with legislation proposed in 1996 by Assem- 


blyman Howard Kaloogian. His bill would autho- 
rize, but not require, state and local employers 
throughout the state to offer defined contribution 
plans as an alternative to their defined benefit plans. 
The defined benefit option would have to be main- 
tained as well. Non-school employers could choose 
to have the defined contribution plan administered 
by the California Public Employees Retirement 
System (CalPERS) and school employers could 
choose the State Teacher’s Retirement System 
(STRS). Alternatively, the employer could choose 
any qualified private company, or could administer 
the plan itself. 

The bill required employers to transfer accrued 
benefits from the defined benefit plan to the woricer’s 
defined contribution account for those who chose 
the new plan option. Otherwise, remaining details 
of the defined contribution plan, such as employer 
and employee contributions, would be left to nego- 
tiations between employers and workers. The bill 
in particular allows immediate vesting of all em- 
f^oyer contributions to the defined contribution ac- 
counts. It would also allow a structured investment 
system as under the Michigan reforms discussed 
above. 

The bill would expand benefits to 75 percent of 
public employees w^ receive no benefits under the 
state’s existing, defined benefit plan because they 
leave the system before taking a retirement benefit. 
At the same time, because of savings on adminis- 
tration and funding costs, the slate Department of 
Finance estimated that the bill would save a whop- 
ping $1,642 each year for each new employee who 
chooses the new system. The bill would afiect 1.2 
million workers in the CalPERS and STRS plans, 
which hold $165 billion in combined assets. 

Kaloogian’s prop(»al passed the Assembly by a 
43 to 29 margin in a vote on May 31, 1996. In the 
Senate, however, the bill ran into strong opposition 
from public employee unions. Since the bill would 
expand benefits to the 75 percent of workers now 
excluded, and so many workers choose the defined 
contribution plan wherever it is offered, the unions’ 
c^^x>sition is plainly motivated by its own institu- 
tional interest, rather than the interests of workers. 
The unions just want workers dependent on explic- 
itly union-negotiated benefits, not the workers own 
portable assets. The unions and the current CaJPERs 
sy^em do not view all government employees as 
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their constituents, but rather only those government 
employees remain in the unitxi and CalPERS 
system until retirement. 

Similarly motivated opposition arose from 
CalPERS and STRS, the established retirement 
plans. They did not want workers departing from 
their plans, thereby reducing their size and clout. 
They also did not want competition from altema* 
tive administrators. They suggested that they would 
develc^ a modified defined contribution plan that 
they would administer. But as Kaloogian rightly told 
Pensions and Investme/us newspaper, ‘‘Competition 
is necessary and the current systems monopoly on 
management and administration of pensions must 
end.”* 

This opposition, however, was successful in stop- 
ping Kaloogian’s broad bill in the Senate. But the 
legislature settled on a narrower compromise. The 
Cdifomia State University system lobbied heavily 
for the Kaloogian option because, it argued, it would 
help them greatly in recruiting top academic talent. 
Top professors would be more witling to move to 
California schools knowing that if they stayed only 
a few years, they would still receive pension ben- 
efits they could take with them. As a result, a final 
bill passing both houses by unanimous consent and 
signed into law on August 9, 1996, provided the 
Kaloogian option for employees of the state’s col- 
leges and universities. 

In 1997, Kaloogian is offering a new proposal. His 
new bill would provide the option to all employees 
of the state legislature. Kaloogian argues that these 
are the shortest-term workers in the state on aver- 
age and most need the new option. Tbe bill is co- 
sponsored by Assemblyman Dick Floyd, the 
legislature’s most pro-labor proponent, and Senator 
Steve Peace. 

Other States — Defined contribution plans for lo- 
cal government workers have proliferated in Colo- 
rado, Florida, Michigan and Texas. Options for such 
plans have been recently adopted for teachers in West 
Virginia and Washington state, and other public em- 
ployees in Colorado. 

In December 1996, Ohio passed legislation pro- 
viding a defined contribution cation for all hi^er 
education employees. A similar option exists for 
higher education employees in South Dakota, Mis- 
souri, Alabama, and now California. Ohio also 


passed legislation last year requiring a study of ex- 
panding the optitm to all state employes. Similar 
studies are un^ way in nine other states, including 
^^»moet, Massachusetts, Ccmnecticut, Virginia, West 
Virginia, Iowa, Missouri, Oklahoma and Montana. 
Legislation to expand defined contribution plans is 
under consideration in 20 states. 

CONCLUSION 

I^oposals to provide a defined contribution retire- 
ment option for state and local government workers 
involves a unique opportunity to benefit these work- 
ers and state and local taxpayers at the same time. 
State and local governments should consequently 
consider adopting such an option for their workers. 
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ENDNOTES 

1 Some eni|rf<^rs can have both plans, using the defined contributkxi plan as a voluntary supplement to the defined buiefii plan. As a 
result, in the past the proportion public employees participating in each type of fdan added up to over 100 percent. 

2 At 1 percent of final salary for each year worked, a 30-year worker will receive 30 percent of final salary. At 2 percent of final salary 
for each year, a 40-year worker will receive 80 percent of final salary. 

3 Stocks, Bonds, Bills, and Inflation, 1996 Yearbook (Chicago, UU ibboltson Associates, 1996); William G. Shipman, "Retiring with 
Dignity; Social Security vs. Private Markets,’* The Cato Institute’s Project on Social Security Privatization, SSP#2 (Aug. 14, 1995); 
Marshall N. Carter and William G. Shipman, Promises to Keep: Saving Social Security^ Dream (Wash., D.C., Regneiy Publi^ing, 
1996). 

4 Peter J. Ferrara, Social Security Rates of Return forToday’sY<xing Workers (Wash., D.C., National Chamber Foundatitm, 1986), p. 
16. 

5 Christina >^^IIiamson, "California Funds Fear Asset Drain,” Pensions and Investments. June 24, 1996. p. 2. 

6 Assumes retirement at the normal Social Security age. 

7 Range assuntes defined benefit plan provides 1.5 to 2 percent of final salary fc^ each year of work. 

8 Assumes retirement at the normal Social Security age. 

9 Range assumes defined benefit plan provides 1.5 to 2 percent of final salary for each year of work. 
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TABLE I 



REisDONr BfeNifiis* Ufon Defined ComuBunoN Plans And Defined Beneftt Plans 



Aommms SJ Percent Reel Return on Inveatments 




All figures in Constnnt 1997 Dollars 





4eY(nnorWori( 





Defined ContribntSon Plan 

Defined Benefit Ran 

AmmmI 

Tolal InvMtnwat 

Anmial 

naplacamant 

AiWMjal 

Raplacamant 

Salary 

Rmd AmamNaHtl 

Annuity 

Rata 

Banafit 

Rata 


AaSramanl 

BmmIII 




$30,000 

$432,357 

$60,278 

201% 

$18,000-$24,000 

60%-80% 

$40,000 

$576,476 

$80,481 

201% 

$24,000-32,000 

60%-80% 

$50,000 

$720,595 

$101,540 203% 

$30,000-40,000 

60%-80% 



aOYeusorWoik 





Defined Contribution Plan 

Defined Benefit nan 

Aanual 

ItaW ImMtaMiit 

Annual 

Raptacamant 

Annual 

Raplacamant 

Salary 

ftmd Aecaanulalad 

Annuity 

Rata 

DanaW 

Rata 


BynaHraamnl 

BmmIH 




SSOflOO 

$313,457 

$43,011 

143% 

$13,500-$18,000 

45%-60% 

$40,000 

$417,942 

$58,268 

146% 

$18,000-24,000 

45%-60% 

$50,000 

$522,428 

$72,934 

146% 

$22400-30,000 

45%-60% 




tabu; II 



RcnuBiENr CTndeb Defined CoNmaunoN Plans And Defined Benefit Plans 



Assames 4.0 Percent Real Retmm on Investments 




AU figures in Constant 1997 Dollars 





40YcuiorWorfc 





Defined Contribution Plan 

Defined Benefit nan 



IkiM kwaafenant 

Aimud 

Raplacamant 

Annual 

Raplacamant 

S-lOf 

Faid Aecwnidalad 

Aiaiulty 

Rata 

Banam 

Rata 


Rsttramanl 

Banant 




$30,000 

$296,480 

$36,882 

123% 

$18,000-524,000 

60%-80% 

$40,000 

$395,306 

$49,199 

123% 

$24,000-32,000 

60%-80% 

$50,000 

$494,133 

$61,655 

123% 

$30,000-40,000 

60%-80% 



30 Years of Work 





Defined Contribution Plan 

Defined Benefit nan 

Animal 

Total biMaknant 

Annual 

napiacamant 

Aimutii 

Raplacamant 

s*nr 

Fond Aoewnulalad 

Annuity 

Rata 

Banafit 

Rata 


Oy naaraaMni 

Banalll 




$30,000 

$174,985 

$20,981 

70% 

$13400-518,000 

45%-60% 

$40,000 

$233,313 

$27,975 

70% 

$18,000-24,000 

45%-60% 

$50,000 

$291,642 

$36,280 

73% 

$22,500-30,000 

45%-60% 
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Pon^u RcnuufEifr OmoN (PRO) Act 


Summary 

This Portj^le Retirement Option (PRO) Act would authorize state and local public sect<^ employers to 
provide optional portable retirement plans for state and local public sector employees. The plans would be 
administered by the employers or by service provideis and would allow employees to participate in the 
opticMud i^an in lieu of continued membership m their existing retirmnent system. The existing retirement 
system would be required to transfer the actuarial present value, as defined, to the frfan administrator. The 
bill would estaUish the Portable Retirement Option Fund in the State Treasury and provide thm all mmieys 
would be continuously appropriated for payments of the plan. 


Model Legislatiom 

Section 1. {Short TMc.} TTus shall be kfK)wn as the Public Employees’ PMtable Retirement C^ion 
(PRO) Act. 

Section 2. {LegUntive Dedarationt.) 

Section 3. {Definitions.} As used in this ch^er, unless the context clearly 
requires a different meaning: 

(A.) ^Retirement” means a member ’s withdrawal from the acti\« employment of an employer and comple- 
ti<M of aU conditions precedent to retirement 

(B.) "Portable retuement opti<Mi or "plan” means the pMtable retirement option authtxized by this Act as 
diose plans may be estaMisbed by the state or individual local public agencies. 

(C) "Existing retirement system” means any state or local public idiremeol i^rstem. 

(D.) "Existing employer” means any public employer of a member of the existing reriremeDt system. 

(E.) "Member” or "employee” means any person en^Ioyed by the state or any local public agency that 
elects to be included in the plan. 

(F.) "Employer” means the state or local public agency, including , but not limited to, school districts, that 
employs a member. 

(G.) "Compensation” means the remuneration paid by the employer in payment for the employee’s ser- 
vices during ncwmal wmking hours, but does not include the monetary value of any other advantages 
furnished to the enq^yee. 

(H.) "Member contribution” means an amount reduced Grom the employee’s regular pay, and deposited into 
the member’s Individual account within a defined contribution plan. 

(L) "Enqdoyer cmtiiRNitioa” means an amount deposited into t^ member’s individual account on a peri** 
odic basis coinciding witii the employee’s r^lar pay period by an employer from Hs own funds. 

(i.) "Individual account” or "account” means an account in an poitaUe retirement option established for 
each member to record the deposit of member and employer contributions and earnings thereon on behalf 
of the meiiti>er. 

(K.) "Fund” means the Aiblic Employees’ Portable Retircmenl Option Fund. 

(L.) “Ad mi n i s tr ator” means an employee of an employer who has been des i gn a icd by the employer as plan 
administrator of the plan, or the service provido’ hired by the enqrfoyer to provide ^an administration 
services to the plan. 

(M.) "Accrued service benefit” means the amount, determined by the actuary of the existing r etire m en t 
system, Aat represe n ts the present value of an onployee’s accrued retiremenl benefit earned through the 
dale on which a payment is made to a poitAle retirement option by an existing retirement qrstem for the 
benefit of an uuMvidual account in oidg to d e twinin e the present value of the accrued benrfit, die ttiaoount 
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rate investmoit eamiiigs and the assun^CMis for onreot final average ccnnpensatiott shall be ^iproved 
by the employcL At the em{Hoyer*s written election, the accrued services benefit shall also include an 
emidoyee*s pto rata share of any actuarially determined excess of plan assets compared to accrued liabili- 
ties in the existing retiranent system on the reporting date prior to the employer’s election to make an 
portable retirement opti<Mi available to a ^wdfic group of employees. 

SectKNi 4. {Creatioa of Pnbfic Employees’ Portable Retirement OptiooJ Portable retirement colons 
may ]wovide a framework under which the state and each local public agency are authorized to create 
retirement {rfans fev their respective employees that are tailored to each employer’s individual needs and 
th^ {mivide the opportunity for retirement saving and for the orderly administration of the plans. 

SectkmS. {Purpose.} 

(A.) This chapter shall be liberally construed to authorize alternative retirement plans for state and local 
public agency eIl^>loyecs. The purpose of this cb^er is to authorize state and local public agencies to 
provide portable retirement options that are fully fonded on a current basis from employor or employee 
contributimis, or both. 

(B.) In no event may the state or any local public ^ency fail to continue to offer membership in any 
retirement system in existence at the time of enactment of this Act, to current employees, new employees, 
or retirees. 

(C.) Portable retirement <^oiis shall be established and administered in accordance with the requirements 
fcM- qualified retireineat eligfUe deferred axnpensatioD plans respectively under the Internal Revenue 
Code of 1986, as amended. 

SecdoB 6. {Admiulstratioa of Plan.} 

(A.) The employer has all powers necessary to effectuate the purposes of this Act The employer shall 
determine and charge reaso^le costs of administering the system. The employer may contract with exist- 
ing public retirement systems or may contract with a private pension, insurance, annuity, mutual fund, 
bank, savings association, or other qualified annpany or companies, or any combination of these entities, 
to administer the ^y-to^y operations of the |rian. 

(B.)Tbe Public-E^loyees’ Portable Retirement Option Fund is hereby created for the portable retirement 
option and is a trust fund in the State Treasury administered by the employer in accordance with this Act 
and applicable state laws. All mmieys in the fiind are continuoudy appre^ated, without regard to fiscal 
years, for administntiive costs and payments which shall be made upon warrants drawn by the Controller 
upon demands made by the employer. 

SectioB 7. {EUgibflity for the Flu.} Any state other |Niblic agency employee who is a member of any 
existing retirement system cm the effective date specified in an agreement between the employee and the 
em|rioyer may, in lieu of continued cv exclumve participation in an existing retirement system and upon 
written election, voluntarily elect member^p in an pcHtable retirement c^on offered by the employer. 
The administr ^or of the portable retirement of^on shall notify the existing retirement system of the 
employee’s elccticm and of the employee’s service record and compensation history within [insert time 
limit, i.e., 45 days] of that electiem, and the existing retirement system, within [insert time limit, i.e., 45 
days], ^lall transfer to the (dan administrator a payment equal to the actuarial (uesent value of the employee’s 
acc^ed sovice benefit on the date of the transfer. The amount so transferred shall be credited to the 
employee’s individual account 

ScctMNi 8. {RcadnissiMi to the Pfau.} 

(A.) Any «n{doyec whose anployment tominates and is later reemployed by an employer shall be eligible 
fcM* membaship in either the existing retirement s 3 fstem cv the portable retirement c^on. 
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(B.) An employee whose employment with a former employer or an exiting employer is suspended as a 
result of an approved leave of id>sence, approved maternity or paternity break in service, or any other 
approved break in service authorized by the employer, is eligible for 

readmission to the plan in which he or she was a member at the time the break in service began. 

(C.) In all cases where a question exists as to the readmission to membership in a plan, the employer shall 
decide the question. 

Section 9. {Management of the Plan.} The employer, ot the entity or entities with which it has contracted, 
in conjunction with this plan, may purchase group annuity contracts, individual retirement annuities, dis- 
ability insurance investment contracts, securities, mutual funds, interest in trusts and other financial instru- 
ments, health care benefit plans, and group insurance as necessary ot appropriate for the plan to provide 
retirement and related benefits comparable to those provided under an existing retirement system. Selec- 
tions of plan administrators, annuities, and insurance products shall be conducted through a competitive 
selection {Mtx«ss. If requested by a participating emfrfoyer, an existing retirement system shall provide an 
actuarially determined opti<»al disability benefit opticm and employer contribution rate for employees 
who elect to participate in a portable retirement opticm. 

Section 10. {Reporting Requirements.} The plan administrator shall prepare, or cause to be prepared, 
[insert time period, i.e., at least quarterly] a statement fot each member’s individual account. The statement 
shall include the current maricet value of the account, including self-directed investment options, an item- 
ization of dianges in the account, the amount vested, and other information as may be required by the plan 
administrator or the employer. The plan administrator or the employer shall arrange for an independent 
audit of the plan’s assets unless the audit is provided ftv by a third party oiganization. 

Sectimi 11. {ScvcrabHhy Ctaaae.} 

Section 12. {Rcpenicr CUitse.} 

Seetkw 13. {effective Date.} 
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The National Association of Government Employees (NA6E) Is an 
affiliate of the Service Employees International Union, the third 
largest union In the AFL-CIO. NAGE represents more than 140,000 
federal employees in various agencies, from civilians In the 
Defense Department, to employees at the Department of Veterans 
Affairs, the Forest Service and the Department of Transportation. 
Mr. Chairman, on behalf of the entire membership of NAGE, I am 
pleased to submit written testimony regarding proposed changes to 
the current federal employment system. 

NAGE is proud of its employees working in the Federal 
government. They are some of the roost hardworking, competent and 
loyal workers in this country. NAGE once again states its belief 
that employees should be retained on the basis of the adequacy of 
their performance, that inadequate performance should be corrected 
and employees should be separated who cannot or will not improve 
their performance to meet required standards. 


Today, we are here to discuss legislation that will greatly 
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affect all employees in the federal sector. While to date no 
specific legislation has been made public, we appreciate the 
opportunity to discuss the overall aspects of proposed legislation. 


I SAFEGUARDING THE INTEGRITY OF THE MERIT SYSTEM 

NAGE has serious reservations to the section that deals with 
demonstration projects. Our organization could support legislation 
for demonstration projects if they were bargained for before 
implementation. We do not feel that bargaining after impact is in 
any way conducive to good labor-management relations. For a 
demonstration project to be successful, the employees must "buy 
into" the concept. Employees' views, comments and suggestions 
should be recognized and appreciated. We would support employees 
and management coming together to develop plans for demonstration 
projects that include the purpose of the project, the methodology 
and the duration. NAGE will continue to oppose any demonstration 
projects that are converted to any alternative personnel system. 

NAGE believes that eliminating the restriction of 5,000 
employees per demonstration is unwarranted. NAGE believes that the 
current provisions which require the identification of the 
employees included in the demonstration projects must be retained. 
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NAGE has concerns allowing OPM an extra thirty days to appeal 
NSPB erroneous actions. It is ironic that nany critics of the 
federal enployee appeal system complain about over-worked courts 
regarding employees, then see fit to propose extending appeal time 
limitations and mandating court action when the "grand overseer," 
0PM, seeks review in cases it loses. 

Another provision in section I that concerns NAGE deals with 
official time. As you know, the Civil Service Reform Act of 1978 
allows federal employee unions official time for those activities 
which are reasonable, necessary and in the public interest. Union 
representatives may not use official tine to conduct internal union 
business. This has resulted in better labor-management relations. 
Improved services and reduced costs. We are opposed to any attempt 
to eliminate, alter or change official time. I must note that non- 
members who pay no dues to unions also receive the benefit of 
allowing federal employees official time. 


II 


PERPORIIAMCB NAMAOEIIXMT 


As you know, Mr. Chairman, unions have fought hard to protect 
its members during RIFs. Increasing the amount of points based on 
subjective standards of performance provides federal managers an 
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opportunity to support favoritisn over seniority. Therefore, we 
have serious reservation over the proposal to provide for 
additional retention credit for employees based on performance. 

NAGE supports legislation that provide for group awards in 
instances where team projects make individual awards impractical. 
We believe this will go far towards boosting morale and supporting 
the efforts made by entire organizational units. 

NAGE will not support any provision that takes away rights of 
employees to grieve the results of performance appraisal to MSPB 
appeal. NAGE is unaware of any statistical analysis indicating 
that WIGI appeals are frivolously filed. 

The last provision in Section II deals with limiting to one 
the number of performance improvement programs (PIPs) before 
removal of poor performers. NAGE believes you should perform your 
job to the best of your ability: If you do not perform 
satisfactorily and, after notice and a reasonable time to improve, 
your work performance is still unsatisfactorily, you should be 
removed. NAGE believes that many of these problems could be 
corrected with better trained managers who can identify poor 
performers. Many managers sweep the problem employee under the rug 
thinking the problem will go away. 



Ill 


STRBAMLININO THE APPEALS PROCESS 


NAGE was founded on the belief that federal employees must be 
provided with due process when any governmental action Is being 
taken against them. Including federal employee appeals of adverse 
actions or disciplinary actions. In both conduct and performance 
cases. 


NAGE will continue to support measures that encourage 
Alternative Dispute Resolutions. While we support these measures, 
we believe that any language added to this legislation that would 
require employees to submit to ADR techniques In lieu of other 
administrative of judicial remedies would waive employees rights. 

Our union has concerns over changes In streamlining the appeal 
process. Me all understand there Is some overlap In the system. 
We also believe In regards to a discrimination suit there should be 
adequate protections for that individual. Accordingly, changes in 
the appeal system should be discussed by all relevant parties 
including unions, prior to Introduction of future legislation. 


While NAGE supports legislation that extends NSPB appeal 
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rights to FBI agents, we seek support for federal employees who 
have lost or never had these rights. Recently due to a change in 
the personnel system at the Federal Aviation Administration, 
employees have lost their MSPB rights. NAGE also wants to 
recognize Title 32 employees especially Civilian National Guard 
Technicians, who have never had MSPB rights. NAGE looks forward to 
the day when the Federal government affords these employees the 
same rights enjoyed by other federal employees. 

IV EMPLOTBB C<»CPB1I8ATZ0N AMD BBMSPZTS 


Federal fire fighters have long worked under a confusing and 
inequitable pay system which results in them earnings of about half 
as much per hour as other federal employees at the same grade and 
step. Organizations such as ours have been working to resolve this 
issue for more than 20 years. 

In 1996, Chairman Mica held a hearing on fire fighter pay. At 
the conclusion of the hearing. Chairman Mica encouraged the 
agencies employing federal fire fighters to work together with the 
organizations representing federal fire fighters and the Office of 
Personnel Management to reach a consensus proposal. 

Earlier this year, a compromise proposal endorsed by all 
affected parties was unveiled. The parties agreed to ask Congress 
to approve the proposal in the most expeditious manner possible. 
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The Appropriations Committee acceded to this request and Included 
the provision In the Treasury, Postal Appropriation. We believe 
that this Is the best available option for passage. 

Sections that deal with retirement benefits and the Thrift 
Savings Plan (TSP) contain many provisions which NAGE support. 
NAGE stonily supports elimination of the waiting period which can 
require new federal employees to wait as long as a year before they 
are eligible to begin making retirement contributions to the TSP. 
Federal employees will benefit from the provisions that allow new 
hires to roll over private sector 401 (k) accounts Into TSP and 
allows them to contribute to the TSP up to the IRS limit (currently 
$10,000 per year) regardless of Income. All federal employees 
know how Important It Is to save for retirement and these 
provisions will help make retirement that much easier for federal 
employees. NAGE thanks Representative Connie Morelia for her help 
on this part of the legislation. 

Hr. Chairman, I would like to thank you again for this opportunity 
to provide a written statement for this hearing. While NAGE has 
many concerns regarding this proposed legislation, we are eager to 
work with you and your staff on providing the best service to the 
American people. Thank you. 
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June 24, 1998 


The Honoreble John Mict 
Ch^rmin, Subcommittee on Civil Service 
Committoe on Oovemaient Refbrm and Oversight 
B-371-C Rayburn House Office Building 
Wishington, D.C. 208 18 



Dear Chairman Mica: 

I am writing to comment on certain provisions in the draft outline of the Federal Employees 
Integrity, Performance and Compensation Improvement Act of 1998. We appreciate the 
opportunity to express our views on this omnibus proposal before it is introduced in the House. I 
request that this letter be included in today's Civil Se^ce Subcommittee hearing record. 

According to a June 16 discussion summary. Section 402 (a) of the draft bill would “establish a 
system, beginning in 2001, directing a portion of federal employees’ retirement contributions to 
the Thrift Savings Plan (TSP) in lieu of Civil Service Retirement and Disability Fund (CSRDF). 
Gradually increase portion of retirement contributions invested over a period of years.” 

NARFE vigorously opposes any legislation that attempts to phase out or eliminate the defined 
benefit poifion of federal woricus’ retirement income. We are particularly concerned that a 
proposal, which seems designed to do just that, is considered simply part of a plan addressing a 
wide variety of federal salary, performance, and administrative practices. 

NARFE believes that eventual enactment of such a proposal would have grave consequences for 
future retirement income security of the federal wotidbree. Consideration of a change of this 
magnitude must be focused and deliberate. 

While many federal employees and retirees can anticipate a more secure retirement with their 
TSP accounts, their investments - except for the Government securities fond — sre not risk ftee. 
That is why a defined benefit is a critical part of the economic security of foderel workers and 
annuitams. It serves as a “safety net" in the event that TSP funds perform poorly. Eliminating 
the defined benefit would be a mistake. 

Moreover, NARFE has historically raised concerns about any proposal that would divert 
contributions presently made to CSRDF. Current federal law ensurea the long-term viability of 
CSRDF by requiring agencies and present and foture employees to make CSRDF contributions. 


National Association of Retired Federal Employees 


ChtfiM R. JackRon 

PRCHDENr 


A) JwnOT Qoiato 


Frark Q. Atiwer 
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June 24, 199S 
Page 2 

There are also potential budgetary implicationt to thii propoia). Preaent agency and employee 
contribuUona to CSRDF are respectively coneidered intergovernmental transfers and revenue to 
the government. Such funds are not outlays because they remain within the federal 
govemment’a coffers when they are contributed to C5RCF. Under the draft legislation, 
however, any ftinds diverted ftom CSRDF to TSP will become outlays because they leave the 
federal government. This diversion could create the perception that outlays for federal civilian 
retirement had substantially increased despite the fact that employee and agency contributions 
had remained the tame. 

1 undcratand that it is your intention to act on this legislation before Congress adjourns in 
October. Given the magnitude and variety of the changes you are proposing and the shrinking 
legislative calendar, we urge you instead to concentrate on conducting more analysis of long 
range fiscal and actuarial assumptions before moving forward. To that end, NARFE urges that 
you allow the Congressional Budget Office, the Congressional Research Service, the General 
Accounting Office, the Office of Personnel Management and the Federal Thrift Savings Board 
ample time to review and comment on the actual legislation. 

Beyond changes to the retirement system, NARJ'E shares tome of the concerns voiced by federal 
and postal employee organizations regarding the omnibus proposal. We believe many areas cited 
need separate committee consideration. To that end, we urge you to postpone further action until 
legislative language ii available and until more thoughtful hearings and analysis can be 
conducted. 


Sincerely, 


CHABXfS R JACIKON 
President 
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A STATEMENT SUBMITTED TO THE HOUSE GOVERNMENT REFORM 
AND OVERSIGHT CIVIL SERVICE SUBCOMMITTEE TO BE INCLUDED IN 
THE REMARKS CONCERNING THE PENDING LEGISLATION KNOWN AS 
‘THE FEDERAL EMPLOYEES INTEGRITY, PERFORMANCE AND 
COMPENSATION IMPROVEMENT ACT' 

OPENING STATEMENT 

Chairman NCca and Members of the Committee we are grateful for this opportunity to give a 
statement in support of legislation to make right recent wrongs by agencies that have had a 
profound effect on the lives of employees and retirees. Our statement is limited to the 
Department of State and the wrongful interpretation of the Foreign Service Act of 1980 
( FSA’80 ) as it applied to the conversion of Senior Foreign Service Reserve Officers ( SFS ) 
to the Civil Service ( CS ). 

We are Kenneth R. Strawberry and George J. Mattis. We are now retired from the Department 
of State. We are two of seven former Senior Foreign Service Reserve Officers involuntarily 
converted to Civil Service status as a result o f the FSA'80 who challenged the Department of 
State's failure to uphold the edict of the Congress as emphatically expres^ in the FSA'80. 

The FSA*80 Section 2106 (2 ), now codified at 22 U. S. C. 4156 ( a ) ( 2 ), as it refers to us 
former SFS Reserve Officers says, to wit: An individual who is convert under section 4154 of 
this title to a portion in the competitive service shall be entitled to have that position, or any 
other position to which the individual is subsequently assigned ( other than at the request of the 
individual ), be considered for all purposes as at the grade which corresponds to the class in 
which the individual served imme^tely before conversion so long as the individual continues to 
hold that position. 

Further, The Committee on Post Office and Qvil Service, in its report on the FSA*80, 
emphasized this point by stating. ** Empl<^ees converted are provided with permanent saved 
grade and tenure rights comparable to what they had." ( Quote from page 34 of the report on the 
Foreign Service Act of 1980, H. R. 6790. ) 

We would like to give the Members of the Comnuttee some sense of the officers who made up 
the ^up that is seeking your help. Mr. Strawberry holds a graduate degree. He entered military 
service in June 1956, and became a Public Health Service (Qvil Service) officer assigned to the 
Federal Bureau of Prisons in 1958 and entered on duty as a Psychologist at the Department of 
State in December of 1962 and remained there until he was forced to retire, due to age 
in July, 1995. 

Mr. Mattis is a graduate of the Federal Executive Institute. He served in the U. S. Army from 
1945 to 1947. After graduation from college, he joined the Federal Government. In Scjitember 
of 1962 he came to the Department of State as a management analyst. Li December of 1992 he 
was involuntarily retired from State because of his age. 

Other persons in this group include an attorney, scientists, educators, intelligence officers 
and an administrative officer. 

WHAT WAS YOUR RANK AT TIME OF CONVERSION ? 

As a result of the FSA’80 we former FSR Class 2 officers were classified as Senior Foreign 
Service 4 officers ( SFS-4 ), with sala^ and benefits accorded that rank. We were advised by the 
Department that we were not eligible tot overseas assignment and further in order to continue 
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our fonner Foreign Service rank we were required to uccepa only aislgnmenti given us by the 
Department, reg^eaa of the level of that pnltlon. ( Since we had rank In peison status, the 
Department could aaslgn us to non-management positions.) The Department converted us to QS- 
16 officers. Instead of converting ua to SES ( Semor Executive Service ), tin Civil Service rank 
corte^xmcUng to our SFS tank. 


DID THESE CHANGES IN RANK DESIGNATIONS AFEECT YOUR SALARY OR 
BENEFITS ? 

At the time these new regulations were taking place there was In effect a salary cap. The salary 
cap held the actual salary of the upper grades to a salary less than the scheduled salaiy for those 
grades. This salary cap on upper level civil service pay was Instituted during the Els^ower 
Administration. Over the years the Conmas had to adjust the pay cap upwM to provide a more 
reasonable aalaty range between the midand upper QS grades. 

We fonner senior FSR offlcen continued to have a scheduled pay and benefits as SFS-4, 
though our actual salary was limited by the Imposed pay cap. 

In 1990 when Executive Order # 12698 raised the salary of SFS-4, the Depaitment failed to 
make the required adjustment to our pay. 

Informal dlscuaaions with staff members of the Director General seemed to have fallen on deaf 
ears. Reminders of the clear and concise language of the FSA’BO Seedon 2106 ( 2 ) seemed to 
have fallen on dumb minds. 

From that time on our salary and beneflta moved further from that of the SFS-4 , the rank we 
held just prior to the Involuntaiy conversion to Civil Service. 

WHEN DID IT BECOME EVIDENT THAT THE DEPARTMENT HAD INTERPRETED 
THE PROVISIONS OF THE FSA’SO AS IT APPLIED TO THE FORMER SENIOR 
FOREIGN SERVICE OFnCERS 1 

When FEPCA, the Federal Employees Pay Comparability Act became law in 1991 the 
Department determined once again to change our tank desl^tion, aalarv and benefits. At that 
dme the remaining former senior FSR officers again met with staff members of the Director 
Oeneial In an effort to resolve the growing problems. We were no longer referred to as officers 
with rank in the person. We were told that henceforth we would be terotied to as Senior Level 
Civil Service Omcets, no longer accumulating annual leave as senior officers. 

Recommendadons for performance bonus were either Ignored or paid at a pittance of that 
paid to SES/SFS officers. 

Based on FEPCA a rank/salary scale was prepared and presented to us by the staff of the 
Director General that would have placed us at Senior Level 8 at a salary of the rank we held just 
prior to conversion. However, without notice the Department clasaifled us as Senior Level 00, at 
the lowest pay allowed under the new pay scale. 

From that dme on our salary was approximately $10,000 less per year than those officers holding 
the rank that waa equivalent to what we held just prior to conversion. That loss of salary also 
affected our contribudon to the Thrift Savings Plui, out life Insurance, our redrement and our 
surviving spouse annuity. 
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WER E THERE OTHER FORMER FSR OFFICERS AFFECTED BY THE ACTION OF 
THE DEPARTMENT ? 

Yes. There were at the time twelve fornicr Senior FRS officers affected by the Departments* 
decision to classify us as Senior Level 00 ( SL-00 ). We were the remaining officers from a 
group of thirty one senior officers converted fr<Mn tl^ Foreign Service to the Civil Service as a 
result of the FSA'80. Over the years retirement, changed careers, and death reduced the group to 
the final seven. 

IN ADDITION TO THE SEVEN OFFICERS WE ARE DISCUSSING TODAY COULD 
THIS PROBLEM OCCUR AGAIN ? 

No. We are the last of the Senior Foreign Service Officers converted to Civil Service status 
under the provisions of the FSA*80 to affected by the Departments* action. 

IS THERE ANY EVIDENCE THAT THE DEPARTMENT OF STATE OR OEHCERS 
OF THE DEPARTMENT OF STATE MADE DECISIONS CONTRARY TO THE 
MANDATES OF THE FSA^M ? 

Yes. The one that comes to mind immediately is a June 25, 1991, Memraandum to Director 

Theresa A. Manley PER/CSP ( Personnel / Qvil Service Personnel ) frtMn 

Michael S. Cessna L / EP ( Legal / Ethics & Personnel ). The subject of that document is, 

** Establishing Pay for Former Super Grade Posidorrs.** It appears that document resulted from a 
prompt from Ms. Manley. That document did not come to our attention until late 1995 . 
Attorney Cessna in his 1^ paragraph states; ** We TK)te in your memorandum you mal^ 
reference to these employees under the Foreign Service Act. Owing to their conversion to 
Civil Service, their rights are governed by the Civil Service statutes and regulations.** 

We now believe that document provided persons in the Director Generals* ofiice the justification 
to ignore those provisions of the FSA*80 intended to protect our earned rank, salary and benefits. 

Keeping this information from us allowed the Department to keep us in non-managerial 
assigrunents and to continue to require us to retire at age sixty five, contrary to Civil Service 
rules. 

WHAT STEPS DID YOU TAKE TO CORRECT WHAT APPEARS TO BE A 
VIOLATION OF THE LAW THAT GOVERNED YOUR CONVERSION FROM 
SENIOR FOREIGN SERVICE TO CIVIL SERVICE? 

With the assistance of an attorney, we filed a cxmrplaint with the Foreign Service Grievance 
Board. The Board correctly stat^ that they were not empowered to inter|»et the law (FSA*80 ) 
nevertheless, without granting a hearing on the issues, they rendered an opinion in favor of the 
Departraent*s position. 

We then filed a complaint in the Federal Court for tite District of Columlna. The Judge assigned 
to the case urged the Department to settle the matter out of court. The government attevney 
rejected the suggestiem. After neariy three years, and without a hearing on the issues, the Judge 
affirmed the Department's position. Our attc^ney was appalled by the decision of the Court. 

Individually, and at various times, the Director(s) General of the Foreign Service were asked to 
intercede, requests fev help from the Office of Ae hispector General received no interest and a 
perscmal request to Assistant Secretary Patrick Kennnfy of the Bureau of Administration went 
unanswered. We appealed to the Under Secretary for Management Dick Moose to no avail. 
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Memben of our group have contacted their Congressional representatives in the past. We hoped 
that they would be able to influence the Depattment to abide by FSA'80 and correct the wtoiga 
done to us. However, the DeMttment has steadfastly refused to change ita position. More 
recently, Congressman Mike McIntyre of Noth Qirolina, having reviewed pertinent material, 
has encouraged us to crane before your Committee and hu offered his support, seeking an 
amendment that would make whole our rights and benefits under the law. 

MR. STRAWBERRY. YOU SUGGEST THAT YOU WERE FORCED TO RETIRE DUE 
TO AGE. AS A Cim SERVICE OFnCER EXPLAIN HOW THAT HAPPENED. 

Mr. Chairman, I would describe my departure from the Depattment of State at age sixty five as 
being fired from my Job. It was a traumatic experience. 

I am thsabled with joint probletna, however I performed my duties and earned outstanding 
ratiMs and awarda with recommendadona for performance bonus and promotion. In July 1995 
the Department notified me that I would be retired on July 31, 1995. It waa at that time that I 
leameg about the June 25, 1991 Memorandum stating that we former FSR officers were subject 
to Civil Service statutes and reguladons. As a result our Attorney sought a Court order delaying 
my separation from duty. The Attorney representing the Department ra State assured the Court 
in the event it wu later determined that I should not be retired due to age the Department would 
pay the back salary . On July 3 1 , the date of the hearing we did not have a copy u the June 25, 
1991 Memorandum. 

Since that time the Depattment has insisted that I was required to retire at age sixty five because 
I contributed to the Foreign Service Pension System. When converted and baaed on the 
stipulations of the FSA'80, 1 agreed to remain in the Foteini Service Redrement System. 
However, the Department changed the rules as evidenced by the June 25, 1991 Memorandum. 
Had the Departmmt advlaed us, as they should have, I would have asked to be converted to the 
Gvll Service Redrement System. The Department's refusal to reveal the June 25 Memraandum 
may have been arbitrary. The Depattment waa able to inqxise those Civil Service rules that were 
favorable to management, spch as holding us to positions of their chooeing, limit our leave and 
performance bonus. On the other hand the Department could force us to retire at age sixty five. 
Remember that we were advised that we were not eligible for overseas assignment. I believe as 
does my attorney that the Department has acted in had faith in this matter. 

HOW CAN THIS COMMITTEE HELP YOU T 

We respectfully request that the Committee Include in the pending legisladon language that 
directs the Department of State to honor the ptovlalais of Secdon 2 106 (2) of the PSA'80 and 
other pertinent sections of that law and to retroactively adjust the pay snil benefits of us former 
Senior Foreign Service Reserve OfRcers. 


AFFIDAVIT 


We the undersigned hereby affirm that the Information we provided above is, to the best of our 
knowledge, true. 


ACenneth R. Strawberry 


{ f 


June 22. 1998 
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STATES 


WASHINGTON, DC 20S44 


THE CHIEF lUSTKE LEONIDAS RALPH MECHAM 

OF THE UNITED STATES Stcmvf 

pTt^mg 


June 23, 1998 


Honorable John L. Mica 
Chairman. Subcommittee on Ci\il Service 
United States House of Representatives 
B-371C Rayburn House Office Building 
Washington. D.C 20515-3951 

Dear Mr. Chairman: 

I am writing, as Secretary* to the Judicial Conference of the United States, to request that 
you include the enclosed statuUny language (enclosure 1) v^ch would authorize the judiciary to 
establish a flexible benefits plan for federal judges and judicial employees, on an experimental 
basis, in the forthcoming **Fedenl Employee Integrity, Performance, and Compensation 
Improvement Act.** I have also enclosed, for your assistance, a detailed sectional analysis of the 
bill (enclosure 2). 

If enacted, the proposed legislation would authorize the Admiriistrative Office of the 
United States Courts to establish a flexible benefits plan, including a cafeteria plan, for a period 
of five years for federal judicial officers and employees. As you may know, flexible benefits 
plans and cafeteria plans are almost universal in the large employee private sector and are also 
very common within state governments. A flexible benefits plan allows employees to choose 
among various levels of supplemental benefits coverage, so that they can choose the level of 
benefits that fit their needs. 

While the Judiciary would continue to offer its officers and employees the current federal 
benefits pack^e, this statutory change would authorize the Director of the Administrative Office 
to make new sui^lement benefits avail^le, including dental benefits, short- and long- term 
disability benefits, long-term care insurance, and vision care. Empowering the judiciary with the 
flexibility to offer these benefits will allow it to respond to the changing needs and demogrsqihics 
of its work force. I should note that the average age of a federal judge is 56 — U years hi^er 
than the average of rank-and-file federal employees. 
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Honorable John L. Mica 
Page 2 


Presently, certain agencies which have their own statutory pay authority (e.g. the Federal 
Deposit Insurance Corporation and the Comptroller of the Currency) allow employees to 
participate in flexible tenefits plans. See. e.g., 12 U.S.C. § 1833b. 

In 1996, the House of Representatives proposed establishing a similar plan for the benefit 
of its Members and employees. See H.R. 2739, 104th Cong. 2d Sess., § 107. While H.R. 2739 
was enacted, the provision on the cafeteria plan was stripped from the bill as a result of an 
amendment offered by Senator John Glenn. See “House of Representatives Administrative 
Reform Technical Corrections Act” Pub. L. 104-186. 1 10 Stat. 1718. 

It is my sense that the authorization of such an experimenul program would be beneficial 
not only for the Judiciary, but for Congress and the executive branch as well. 

The Judicial Conference asks for your assistance on this legislation to help ensure that the 
federal judiciary can continue to attract and retain the best and brightest candidates. Should you 
or your staff have any questions or concerns, please do not hesitate to contact Art White, of our 
Office of Legislative Affairs, at 202/273-1120. 


Sincerely, 




Leonidas Ralph Mecham 
Secretary 


2 Enclosures 


cc: Edward i. Lynch 
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An Act 

To establish a flexible benefits plan, as an experimental program, in the federal judicial branch and 
for other purposes. 

Section . Flexible Benefits Provision 

(a) The Administrative Office of the United States Courts may establish, as an 
experimental program, a flexible benefits plan, including a cafeteria plan under section 125 of the 
Internal Revenue Code of 1986 for the benefit of officers and employees of the judicial branch, 
including justices and judges. 

(b) There is established in the Treasury an account which shall be available for the 
payment of benefits and other expenses of the operation of the plan referred to in subsection (a). 
The account shall consist of— 

(1) amounts withheld from the pay of participants in the plan; and 

(2) such other amounts as may be received with respect to the plan. 

(c) The Direaor of the Administrative Office of the United States Courts (hereinaller in 
this Act referred to as the 'Director') shall have the authority, subject to the approval of the 
Judicial Conference of the United States, to define the nature and extent of benefits under the 
pbuL 


(d) The program shall terminate five years fiom the effective date of this Act, except that 
the Director may continue the program for a maximum of two additional years in order to validate 
the results of the experiment. 

(e) The Director shall, no later than seven years fiom the effective date of this Act, report 
the results of the program to Congress, evaluating the results of the program and its impact on 
improving public management. 

(0 This section shall take effect on the I8Qth day after the date of enactment of this Act. 
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Baclosuxt 2 


StctioMl Anglviit 

This section authorizes the Administrative Office of the United States Courts to establish a 
flexible benefits plan, including a cafeteria plan, on an experimental basis, for federal judicial 
officers and employees, including justices and judges. Flexible benefits plans and cafeteria plans 
are almost universal in the large employee private sector and are also very common within state 
governments. A flexible benefits plan allows employees to choose among various levels of 
supplemental benefits coverage, so that they can choose the level of benefits that fit their needs. 

While the judidary would continue to ofier its officers and employees the current federal 
benefits package, this statutory change would authorize the Director of the Administrative Office 
to make new supplement benefits available, including dental benefits, short- and long-term 
disability benefits, long-term care insurance, and vision care. Empowering the judidary with the 
flexibility to ofier these benefits will allow h to respond to the chan g in g needs and demographics 
of its work-force, as well as continue to attract and retain the best and brightest employees. 

An account is established in the Treasury which shall be available for the payment of 
benefits and other expenses of the plan. The Director of the Administrative Office is also 
authorized to define the ruture and extent of benefits under the plan, with the approval of the 
Judicial Confbrence of the United States. 

The cafeteria plan is authorized for five years, but may be extended an additional two 
years in order to allow the Director to evaluate it. The Director shall provide Congress with an 
evaluation of the program and its Impact on improving public numagement. 
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<£/^latKtnal\\batberService 

^^Ehyjki^ebsQtganization 


AFHUATH) WtTH MffiA AFLCIO 


June 30, 1998 
Hon. John L, Mica 

Chairman, Civil Service Subcommittee of the 
Committee on Government Reform and Oversight 
Room B371C 

Rayburn House Office Building 
Washington DC 20515 


RE: Omnibus Civil Service Reform Bill of 1998 


Dear Chairman Mica: 

Thank you for inviting me to testify before your Subcommittee on the Omnibus 
Civil Service Reform legislation that the Subcommittee is preparing. 1 regret that 1 was 
unable to attend but 1 appreciate the opportunity to submit posthearing comments for the 
record which 1 hope may be of some assistance to the Subcommittee. 

As you are aware, the National Weather Service Employees Organization believes 
that it is essential to work with you and the Subcommittee to explore common ground to 
find ways in which the human resources of the Federal government can be managed 
better. NWSEO believes that the interests of its members coincide, rather than conflict 
with, the interests of the agency’s customers. (The use of the term “customers" is 
particularly appropriate in the case of the National Weather Service because the agency’s 
nomenclature for that which it issues to the public is a “forecast product”) 

We understand that the Subconunittee is considering whether it should include in 
the omnibus legislation it is drafting the provisions of H R. 3956 introduced earlier this 
year by Representative Davis. This legislation will ensure that Federal managers and 
supervisors will receive overtime compensation at one and one-half times the hourly rate 
of a GS-15, step 1. Presently, managers, supervisors and other Federal employees at 
higher grades receive no premium for working overtime. If fact, those employees above 
the rate of GS 12, step 5 actually earn less during each hour they work overtime than 
their usual hourly rate. 


601 PENNSYLVANIAAVENUE, NW, SUITE 900, WASHINGTON, DC 20004 (703) 293-9651 
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NWSEO believes that enactment of such legislation would be highly equitable. 
However, valid questions have been raised, such as in the testimony of 0PM Director 
LaChance, about the appropriateness of paying time and one-half overtime to Federal 
managers when their private sector counterparts do not receive comparable premium 
compensation. 

If the Subcommittee ultimately determines that premium compensation for Federal 
managers is inappropriate at this time, we urge the Subcommittee to include in the 
omnibus package the terms of another bill introduced by Representative Davis, H.R. 

2987, which would provide overtime premium pay for non-managerial forecasters at the 
National Weather Service who work unscheduled overtime during severe weather. 

The National Weather Service (“NWS”) staffs and operates 1 18 forecast offices 24 
horns a day, seven days a week, as well as several additional national weather centers, 
such as the National Hurricane Center in Miami, Florida, the Storm Prediction Center in 
Norman, Oklahoma, the Marine Prediction Center in Camps Springs, Maryland and the 
Aviation Weather Center in Kansas City, Missouri. The meteorologists, hydrologists and 
hydrometeorological technicians at these offices are responsible for issuing forecasts and 
warnings of severe weather, including thunderstorms, tornadoes, floods and hurricanes in 
order to protect the American public and aviation. NWS forecasters are paid at a rate 
lower than their normal hourly rate when they work unscheduled overtime during severe 
weather episodes and, in some cases, are not paid at all. 

NWS forecasters are exempt from coverage of the Fair Labor Standards Act. 
However, the Federal Employees Pay Act entitles them to overtime payment at one and 
one-half times the hourly rate of a GS-10, step 1, or $25.32 an hour (1.5 x $16.88). 
Because of this anomaly, many NWS forecasters are paid less per hour when they work 
overtime. For example, a OS- 13, step 5 lead forecaster is paid $ 29.96 an hour for his 
regular tour of duty, but is only paid $25.32 an hour while working overtime. This 
overtime is worked during periods of severe weather when the work is at its most 
fatiguing and demanding and the responsibilities to the public are the greatest. 

In fact, there are some occasions when NWS forecasters are not paid for their 
overtime work at all. Under existing pay laws, most Federal employees are prohibited 
from receiving during any one pay period basic and premium pay which, in the aggregate, 
exceeds the base pay of a GS-15, step 10. As a result, NWS forecasters are denied any 
premium pay for extended hours of mandatory overtime service during protracted severe 
weather events. In order to correct this inequity, NWS employees who work overtime 
should be paid at one and one-half times their normal hourly rate instead of one and one- 
half times the hourly rate of a GS-10, step 1 and be exempt from the GS-15 biweekly pay 
cap. 
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This legislation is needed to ensure the availability of NWS forecasters during 
severe weather events. NWS forecasters are routinely asked or required to stay past the 
end of their normal shifts during severe weather in order to assist the incoming 
forecasters with severe weather warnings and related media and emergency services 
inquiries. Frequently, other forecasters are called to work early or on their days off when 
severe weather is anticipated. It is cotrunon for NWS forecasters to remain at then- 
forecast offices for a day or more at a time during hurricanes, flooding and blizzards 
while their families are at home being threatened by the same inclement weather. 

It is official policy to staff NWS forecast offices for “fair weather” and then rely 
on calling additional forecasters in on overtime during severe weather. For example, 
there are routinely two forecasters on duty at the Los Angeles Forecast Office at any 
given time. However, when there is a high probability of severe weather, three additional 
forecasters are called into the office on an overtime basis. The Station Duty Manual of 
the forecast office serving metropolitan Washington, D.C. states: 

During actual or expected hazardous weather (heavy snow, freezing rain, 
high winds, heavy rain, flood, flash flood, dam breaks, severe thunderstorms, 
hurricanes, or tornadoes), extraordinary demands are placed on us. Sufficient 
staffing, at least one or two extra, is essential to meet these operational demands. 
In most cases, overtime is used to provide the extra personnel. . . 

At times, due to severe or adverse weather occurring or expected, or due to 
personal circumstances, an individual is asked to slay over (or come in early). The 
lead forecaster has full authority to hold shift forecasters beyond their normal 
scheduled shift lime, or to call the next shift in early to maintain adequate staffing 
levels to continue the office mission of protecting life and property. 

Similar corrections to title 5 have already been made for air traffic controllers, 
who, like NWS forecasters, also work rotating shifts. See (Pub. L. No. 90-557). The 
reasons why true time and one-half overtime was granted to air traffic controllers are 
equally applicable to National Weather Service forecasters, whose work is equally 
essential to public and aviation safety. As the legislative history of Pub. L. No. 90-557 
noted: 


. . . fr]he employee actually draws less hourly pay for overtime work than 
he does for regular non-overtime work. This situation creates gross inequities and 
inevitably generates employee morale problems, as well as reluctance by 
employees to remain available for frequent callback or overtime work. 
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It is important to eliminate the inequities in overtime compensation to ensure the 
continued availability of NWS forecasters during this and other severe weather events. 
The alternative, fully staffing NWS offices to handle severe weather during each shift, 
would require the NWS to hire over a thousand additional forecasters, tf they were 
available. The current practice jeopardizes the nation’s safety because there is actually a 
financial disincentive for forecasters to answer a call to come to the office at odd hours, 
in inclement conditions, on short notice. If the national policy Is to have a "stand by" 
Weather Service as we do now, we musi ensure thal ihere Is someone slanding by to work 
during severe weather. 


Respectfully submitted, 

Richard J. Him 
General Counsel 

cc: Rep. E. Cummings 

Chairman O. Burton 
Rep. H. Waxman 
Full Committee Members 
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Project on Government Oversight (POGO) is a non-partisan, non-profit government 
watchdog. Our mission is to investigate, expose, and remedy abuses of power, mismanagement, 
and government subsenrience to special interests. 

Introduction 

The Equal Employment Opportunity Commission (EEOC) is an organization that is both 
necessary and potentially effective in the ongoing fight against discrimination in the workplace. 
Its purpose is to provide recourse and protection to employees who are victims of discrimination. 
The sheer number of complaints received from federal and private sector employees in Fiscal 
Year (FY) 1996 alone, totalling approximately 104,400,' dearly demonstrates the necessity of the 
EEOC. Although the need for this agency is unquestionable, we are not arguing in favor of the 
status quo. In POGO's inquiry into EEOC practices, initiated by whistleblowers' complaints, we 
have found that there are serious issues that need to be addressed before the EEOC can become 
an effective, efficient organization that best serves the purpose for which it was created. 

There are a combination of factors that account for the EEOC's ineffectiveness. One of 
these fadors is the lack of funding necessary to hire and adequately train enough personnel to 
investigate and process the vast number of complaints received by the EEOC every year. 
According to studies done by the Government Accounting Office (GAO), the EEOC, and 
employment attorneys, two of the main causes of the EEOC's problems are too much work and 
too few resources. While this may be tme, it does not excuse negligent or irresponsible findings 
in the work that does get done. Other factors indude the complaint intake prxxess; the authority 
agencies have to reject the EEOC's findings in federal sector cases: cases being dismissed or 
dassified as individual rather than dass in order to decrease workload; and a general bias in favor 
of respondents. 

Some telling figures are those provided by the EEOC itself (see Tables I - III, attached). 
For instance, in FY 1996 64,298 federal sector counseling contacts were made with only 26,410 


' The data tncTuded it thia report do not include the number of complaints recetved or processed by the Fair 
EmolovmenlPraclico Agencies (FEPAat. The data ts derived from Federal Sector Report on EEOComolalnlsPtDcesaino 
and Anneals FY 1981 ■ FY 1386 trom the EEOC: Federal Comoialnl Statistics. FY 1987 - FY IflST from the Oflirst of 
Federal Operations; and EEOC Alt s tahitea Pv 1991» FY 1997 from the Oflice of Communications and Lepisiative Aftairs. 

I 
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resulting in filed charges. While some of these complaints were truly without merit or were 
misunderstandings between parties rather than discrimination, still more did not get any further 
than the counseling stage because the complainants were discouraged from filing a charge by 
the agenc/s intake personnel.’ Also In FY 1996, there were 3,083 agency actions In response 
to EECX^'s recommended decisions. Of these, 98% of the 2,799 ’no discrimination” findings were 
accepted by the agencies, 56 were modified and 4 were rejected. On the other hand, only 101 
or 36% of the 284 reasonable cause findings - where allegations of discrimination are confirmed 
by the EEOC - were accepted by the agencies, S decisions were modified, and an astounding 
1 78 or 63% were rejected. These figures clearly paint a picture of an agency whose findings are 
accepted only if they exonerate the federal agency. If the EEOC finds the agency at fault, the 
EEOC is simply overruled the overwhelming majority of the time. 

Authorttv of Aoenclea to Ralect EEOC FIndInoa 

The federal sector appeals process for the EEOC Is somewhat different from that of the 
private sector. The complaint process begins and ends with the agency. The agencies that the 
CP is filing charges against have the authority to reject the findings of the EEOCs Administrative 
Judges (AJs). As mentioned above, 63% of the findings of discrimination (which only totalled 
approximately 10% of the recommended decisions to begin with) were rejected by the agencies. 
This is a blatant conflict of interest, tantamount to putting the fox in charge of the henhouse. Table 
II Illustrates the difference between the actions taken on no cause findings and those taken on 
cause findings for FY 1991 • FY 1998. 

Maklna Inveatlnatlane Beeler. Warrmw Charaee end Lack trfCleee Action 

In Ranrasentlna PlaIntMh in TMe VII Acfions: Volume 1 . Kent Spriggs’ states that the EEOC 
is hostile to class action charges. Although they have no authority to do so, the EEOC has 


’c. Vlcrorljne«rorLin0windAtio cl « > ««.P.C.t«t»f«lti«U8Hou»«i)tR«pfwen Wl lv»tOpmmWwonE(luc»llon 
and Sw Workforca, (Octobar 21 , 1297). 

’ Kent Spcisgi la a laMiyar Via Spilega Law FImi out of Tallahtaaaa. Flatltfa. T)<ay apaelalka In amplaymant 
dlttflinlnallon litigation. Ha la cunanSir a manibar of Sia klonda Bar, tlia Amancan Bar Aaaodlallon, (la Nadonal Bar 
Aaaodatlan, and ttw Aiaoelallan of Tdai Laoyan or Arnartca. 
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repeatedly returned charges to Spriggs rewritten to exclude the pattern and practice allegations 
that he and his clients made in the charge of discrimination. Also criticizing the lack of class 
actions, Richard Seymour* pointed out that many employers are regional or national. This results 
in a situation where several charges on the same discriminalion issue may be pending in more 
than one EEOC office, forming a pattern of discrimination. This pattern of discrimination, not 
obvious on an individual basis, may become apparent upon investigation. Because the 
discrimination may not be obvious in the individual charge, however, the level of investigation 
necessary to bring the pattern to light may never be initiated, and the charge stands a good 
chance of being dismissed or not resolved correctly. The EEOC itself states in its Notice of 
Proposed Rulemaking In the Federal Register on Febmary 20, 1998 that 'only a very small 
number of cases are brought as class actions and those that are filed generally result in a denial 
of class certification."® This is one of the issues addressed by the EEOC's recommendations for 
change. 

A similar issue is that of nanowty drafted charges. Complainants do not have the full benefit 
of knowing what was in their employers' minds, and it may only be after investigation that the full 
extent of the discrimination is known. In addition, charging parties (CPs) are rarely represented 
by counsel. As a result, they rely on the EEOC to draft their charges properly. Unfortunately, the 
EEOC intake personnel have a history of refusing charges that may have class implications or of 
drafting the charges too narrowly.® Although this makes the charges easier to investigate, it 
otherwise severely limits the CPs' ability to further pursue their claim in court. 

General Bias In Favor of Respondents 

A third issue Is the general bias the EEOC shows in favor of the respondents. The system 
seems to be geared toward making the process of getting relief from discrimination as difficult as 


* FTichard T. Seymour, Testimony on behair oT the Lawyers' Committee for Oril Rights Under Law before the U.S. 
House of Representatives Committee on E<lucation and the Workforce, Oversight Hearing on the U.S. Equal 
Employment Opportunity Commission, (October 21,1997) [hereinafter LCCRUL]. 

^ EEOC. "Federal Sector Equal Employment Opportunity Notice of Propoe ed Ririemaking.” Federal Register online 
via GPO Access. February 20, 1998 (Volume 63, Number 34. pages 8594'8806). 6600 [hereinafter EEOC Notice of 
Proposed Rulemaking]. 

® LCCRUL, 8. 
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possible for the complainant. This Is demonstrated in a number of different ways, only some of 
which are mentioned here. 

Some offices and intake personnel still discourage complainants from filing charges, as is 
supported In Table I by the relatively small percentage of contacts that result In charges filed. On 
the occasions where a charge Is filed and the EEOC Initiates an Investigation, that Investigation 
is usually one that only scratches the surface of the allegations. Often, relevant witnesses are 
often not interviewed at all, the respondent's word Is taken over that of the complainant, 
documentary evidence supplied by the respondent Is not verified, and Investigators apply the 
standard of "beyond a reasonable doubt’ rather than "reasonable cause."' Not every office is 
guilty of these practices. Those that are, however, put the burden of proof on the complainant 
rather than on the respondent and makes showing that a charge has merit (an already difficult 
task In the best of circumstances) that much more difficult. In FY 1996, for Instance, administrative 
closures totaled 30, 821 and no cause findings totaled 63,216 in the private sector alone. 
Together, these were 91% of all private sector resolutions in FV 1996. 

Corrective Actions 

Former Chairman Gilbert F. Casellas established a Federal Sector Workgroup which 
evaluated and developed recommendations to improve the federal sector complaint process. The 
recommendations based on the evaluation and on the comments from the agencies were 
announced In the Federal Register on February 20, 1998. One proposal Is to give the AJs the 
authority to issue final decisions. This proposal would eliminate the conflict of interest Inherent in 
the present system which allows the agencies to accept, modify, or reject the AJs' findings. While 
the agency would now be allowed to appeal a decision, they would no longer be allowed to simply 
overrule it. 

Another proposal Is to require agencies to make alternative dispute resolution (ADR) 
programs available. The option of ADR provides agencies a means of dealing with the vast 
number of complaints, many of which are misunderstandings between the parties rather than 
discrimination, in a manner that Is fair to complainants and respondents. Making ADR an option 


' Kant Sprlggt. RaniaaanllnaPlaliillllalnTlIlaVllScllcma: Votuma 1 (Naw Yale John Wbay SSona. Inc.. 1894), 151 , 
and anacdolal avManoa prevldad by whlaSaWowaft. 
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rather than a requirement ensures that It does not become just another administrative hurdle to 
be overcome rather than an effective and fair means of decreasing the EEOC's workload. It allows 
fair treatment of all complaints, enables the charges that have real merit to move along more 
quickly in the system, and does not disqualify complainants from further EEOC proceedings or 
litigation should they choose not to participate in ADR. 

A third proposal expands the ability of complainants to gain class certification on their 
charges, if appropriate. The regulatory change would allow the complainant to move for class 
certification at any reasonable point in the process, meaning at any point when the complainant 
"knows, or should know, that the complaint ... involves questions of fact common to a class and 
is typical of the claims of a class."® This proposal would also make it the responsibility of the 
agency or the AJ to ensure that the class agent is aware of his or her obligations at that time. 
These changes would make it possible for complainants, who would otherwise have no way of 
knowing that the employer's discriminatory actions were practice or pattern, to get class 
certification upon discovery. 

These are just a few of the many changes to the federal sector complaint process proposed 
by the EEOC. If implemented, the proposed changes would address and correct a significant 
portion of the inefficiencies and negligent practices in the federal sector. Those issues that can 
not be corrected through regulatory change can be corrected through increased funding and 
personnel resources, improved training of EEOC personnel, and enforcement of set perfomiance 
(not quota) standards. 


® EEOC Notice of Proposed Rulemaking. 8601 . 
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Federal Sector Complaints Statistics FY 1991 - FY 1996 
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Table III 

Private Sector Complaints Statistics FY 1991 - FY 1996 
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Danlalto Brt»ti-Bx»eutlva Dlmctor 


Mb. Brian, hat bean tha Exacuilva Director of the Project On Qovammant Overalght 
(POQO) ainca 1093. She haa taatiflad tMfbra Congreaa numaroua tlmaa, and la often 
quoted In national madia aa an expert on government accountability. She often apeaka to 
groupa, ranging from foreign government offielala, policy analyata and continuing 
education claeaea on the role of public Intereat groupa In government overalght. 

Before becoming Exacutlva Director, ahe worked with POGO for over four yaara aa 
a Senior Raaaarch Aaaodate. Ma. Brian haa a Maatara degree from the School of 
Advanced International Studlea at Johna Hopkina and a Bachalora degree from Smith 
College. 

Ma. Brian haa alao conauKed on Falae Clalma lawauKa and Invaatigatad tha Iraqgata 
acandal. She haa worked aa an Aaaodate Producer for talavlalon documantarlaa, and aa 
a Senior Policy Analyat at the Arma Control and Foreign Policy Congraaalonal Caucua, 
where aha primarily focuaad on weapona proliferation. Ma. Brian haa alao aarvad on the 
Board of Truateea of Smith College. 
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Senior Executives Association 

P.O. MX 44«M • WASMMSTON, D.C. lOOSB 
PHONt 2QMX7-7000 • PAX: 2U-M7-Cm 


June 22. 199t 


The Honorable John L. Mica 
Chairman 

Qvil Service Subcommittee 
Government (Lefijnn and Overiight Commtttea 
U.S. House ofRepreaentativei 
21S? Rjjbum Bouie Office BuQding 
Waibiniton, D C 20S1S 

Re: Rmplovte Inteyitv Perfhnnaiiee and Compeniatinn Impr ovement Act 

Dear Mr. Mica: 

The Senior Executives Asaociationpeprcaaota the interuta of career members of the SBS and 
otho’ career executives in equivalent postiona. We appreciate the opportunity to provide comments 
on your proposed legiBlation and we request that these comroenti ^ included In the record of the 
heating to be held on these proposals scMuled fbr June 24, 1998. 

We command you and your Subcommittee staff for the leadsnhip in developing such a 
comprahendve bQl. K contains many issues that need to be deah with legidatively. Aayouknow, 
we arc commenting on an outline summary of the bill, and do not have the pacific legislative text, 
which we underatand will be drafted after the hearing. Thenfore, our commettls will be general in 
nature. 


Title I. SaA^uantne the Trteerltv ofOie Merit Aarsm 

In this Title, you propose to increase the flexibility in the use of deraonstratien projects by 
increasing the munber of such prr^jects fiom 10 to 15, and diminating the reitiieticm of 5,000 
employees par demonstration. We support your proposal to ei^and the munber of demonstration 
projects, however we have concerns thd an entire agency might be made a demonstration project, 
with changes fix all employaas in the agency without the opportunity for conaitieration by the 
employees and managers. Therefitre, we propose that the nuiiicr of employees permitted in one 
demonstr a tion project not exceed 25,000, but in no event be permitted to include an entire agency. 
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Hm Henonbt* loha L. Mlc« 

ChtlnBin 
Aim 33, 1991 

?l|«3 

Till* would illow tht inoluiiM afwiM MiiUw i(MdM In dMioMtntion projwti whtrt MW Umi 
oould b« dflvoa" bofisra boplMMaud fov«niMBt«wld«. 

You ilM propoM te provldo tuthoilty to conduct dcmoc ckout bcocfit ehco|H tnoludlni 
“ccAtcric” plcnc. Wc boUavc ccfidcti* pluu ud etiiir demo pndoau could be iR^octtm optlonc, 
with the ipcdal exeepdon of the CIIJ cad FEM cyiMii, nitrictioni on c^ be 

chnacdintiwnBSPpfafniii For ■mnipla.wtdlc we would luppen the tact of la MIA progmt 
upertefthe FBHBF, wo would be coneamadcboulelmi which ic^inedvaitantlylttraemployeea 
or ratirMi Into an HMO which hu not been thorou|hly examined by the Office of Penotuiel 
Meaifamant. 

We Hppoit your propoael te UniiU on *lmptet end Implamaatetloif’ beifilnlni md c 
reitrietiott on bergahilni over weiac end benafiti In dwnonitretien prct|cctc. We badave that ttw 
currant labor/menagaiMm cyatem with ha balance between labor and maeapament, and ha new 
rellaaea on paitrunhip eflbna, hu aerved the public Intareat. We believe h ahwid be retained In ita 
praaantten. 

We aupport OFM’a raqueat that it be granted authority to appeal dadaboa of the Merit 
Syatama Frotaction Board (‘Min'O wUch they beliewa ate amnaoua. We alao aupport the axtra 
30 daya which the atatute would authoriM te appeal lueh antiena. 

TMtlC *^*TT*t^ fey PaHHeal diyMtnlMr 

We Irmly aupport the raatrlciioot on political appointee baing allowed to convert to career 
poddonaduringthetamefapattieularAdnilnialncieB. We bdiova that doing away with Itumwing 
in ” aBoempliahM • number of putpoaw: c) H will anaura that eoipleyaw who eccapt politieal 
appoiiamante raeopdM that they aatve at the plaaaure of the Adadaitttition wUeh appolMed them, 
end ditntew thair loyalty it oemd to that Admlniatration; b) It will reatiict political appehrtaw ftem 
being able to compete te Ughar-leval poaitient in Ifae eeiear terviee which can block promotlen 
oppotturdtiet te career amployoM; c) h will go te te protect the dladnetion between carter and 
liiiiltlinl a|i | iiilii t eM eial. in iWi^ an. Kill anaiira that irpnln t manta in neriar pnalilnni era lielin tnaila 
baaed on maiit, Ml only bi reality blit alao in appaannee. We baHave iMi change win help to anaura 
the integrity of the merit ayatam in govammanl. We alao aupport the repeal of the White Houm 
‘U nmapedf’ type convaraion opportuniiy. 

We oippott your propoaed ehaagai to the Hatch Act aaoedont, wtiioh would provide te llnu 
and debarment of teiliw ManI empleyaat coovlelad of Hatch Aol violatlont while Meral 
enpleyeae. We believothia It an eddMooelatapwldeh would atraivihen the merit ayatam and keep 
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partisan politics out of the administration and enforcantent of the lawa passed by Congress. 

We support your drug conviction debarment propoaal. This, too, would ensure the integrity 
of the federal aervice, and protect the taxpayers' doUars which could not be subjected to improper 
use by individuals eominitting narcotics violations. 

We support due process rights for managers. While this has not been an overwhelmiog 
problem, managers have sometimes been branded as guilty of discrimination, or of having violated 
an employae’s ri^ts, in an arbitration decision under a collective bargaining agreement, without the 
opportunity to defend themaelvca or to participate in the proceeding. We believe that any decision 
which taints a manager's reputation and can impact his or her career or promotion oppoRueitiet 
should not take place in a proceeding where the manager is not given notice of the charges, tbe 
support fbr the diargea, and an opportunity to defmd himselilherself We believe any other course 
of action violates the manager’s constitutional due process rights. 

We disagree with your proposal to repeal the Intergovammental Personnel Act. While in 
some cases this provision may have been misused by agencies, we believe that overall it has benefited 
the federal govemment by allowing employees to secure experiotce with state and non-profit 
organizationa. We believe that the experiences employees have gained in such ascignmenti have 
overall benefitted the employees and their agencies upon their return from these assignments. 

TttUn. PerfamanctManaftmtnt 

We support an effort to provide additional weight being 0 ven to perfonnance fer RIF 
retention purposes. We would lUce to reserve further conunent until after qiedfic language is drafted. 

We support the concept ofgroup awards in your Incantive Awards Authority, and would like 
to ensure that they include the authority to provide awarda by “gain-lharing." 

We auppoit doing tway with MSPB appeal righli fbr denial of within-gndei. We support 
your pteposed prohibition on '‘pass-&il’' evaluatien systems. We think these become eisy outs fi>r 
managers who do not wish to confiont employeea with perfonnance problems, and become 
convenient weys for employees to be able to slide by, since there is no benefit to giin by woridng 
harder and getting a higher rating. The "paas-UT system also threatens the validity of rcduction-in- 
fbtee nilet, uduch allow emplayees with highar pafinminca ratbigs to get addhionsl credit in a RIF. 

We support limiting the ability of eo^eyeea to ovaiusePeribcmancB Improvement Plans. We 
suggest that no employee in the lame position be allowed more than one PIP period in a 3-year 
period. 
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nrkni. 


We mniljr Hi^ait previdiiig igMciet the authority to aitabUah ADR programa. We think 
any pragrem wMeh minhiiltaa adveraailal eotifUct la a itep foiward in araployaa/managaiDant 
ralationa. 


Wealaoauppoityouraliiirinaliaoofthenihari-caaeappaalapneaAiM. We balieva that each 
employee ahauld be granted one appeal on any astion. and that a liitgle appellate body ahould be 
teapondbla (bt making final dadalona. 

WeauppoitthaaxtanalonofMSPBappaairighUtoPBIagaota. New that the dedaian by 
theMSPB ontha “anoulpatofy no" dociriiu wurevanad by thePadanl Circuit Court of Appaala, 
we know of no reaaon why FBI agenta ahould not have app^ righta. 

We have no poattion on OAO uiing the Congnaaional Compliance fbr appeala, nor do we 
know oough about the prapoial to place the Peatal Iwvice under the oon-lbderd BBO procedure 
to be able to taka a poritlaa 

nblV. 

Under the pay adjuitmant aaccion, we auppert each of the propoaala fbr firdightan pay 
adjuatman, adffliniairetlve law judgaa pay adjuatoMd, lodal Sacurity Adminiitratlon Appeala hidgaa 
payadiuatiiiad,tilldiaekMunafpqnaUeoata,and“ovnrtiffler'tbrinanagirialp«aonnal. Webelim 
all tbaM propoaala are JuatifUd and will benefit govanmam oparatlona. 

On r e tir ement baoellla, wa ffluat at thla time main neutral on the invaatmaot of ratiremant 
fund in the TSP. Wa have not aeon the Bgoraa on tMi nor do we undntand the potential Impact and, 
therefbra, aia unable to comment. 

Wa do not undatatand the OPM naacellanaoua war eonaciioBit and eenaaquaotly, wo eenaot 
conmanl. On the ramaiidng prapoaala undor rat ir ena n t banafta, wa luppM tba propoaala, 
raaotving Hmhar ootnmant pandiiv review of the legitiative language. 

Under health benrftnvaii^wa are unafala to oominant. We luppon added leave for otpn 
donation, and the reautherlmiirmefthe Family Friendly Leave Aot. 


Weundorataadthiaptovialoahaabaandafbiiadtoalatanlma. Inganetal, waareethattha 
FBCA program naeda to be batter managed by Moral agaoeiea in ardor to reduce their coata, and that 
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ceativM ihouU be devUed end eSxtf aimed et brining the employee beck to woric, nther then 
tving them 00 FECA fi>r the tcmiiiider of their cenen and into ndremenL 

<tU VI MUmftintfiifi PnMmu 

Weiu^arteOafthepfapaiele, Ls. eeatra&zadtrainiagovandsht, protacdng the privacy of 
deral employeee, voluntary Sffa. and emptoymant righta following convcnion to contract. 

We again conunaod your Coaunttae and the Committee etaff for puUiag together thia 
nnibui bill We look forward to worldry with the Committee to aneure the enactment of a bill 
Ueh an can nppoR. Thank you for the opportudty to provide our oommanta. 


jiceniy, 

arol A. Bonoaaro 
raaideat 
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